
 

       In the Court of the Sessions Judge,  

         District Panchmahals at Godhra. 

[Camp at Central Jail, Sabarmati, Ahmedabad]  

 

 
                                                Sessions   Case No.69/2009 

                                                 To 

                                       Sessions   Case No.86/2009 

                                                 And 

         Sessions Case No.204/2009 

                              

                                                
                        
 

 

                                                    
Complainant : 
--------------- 
 
 
The State of Gujarat 

 

V/s. 
---- 

 

Accused  : 
---------- 
 
Sr. 

No. 

Name of Accused Age Address UTP or 

On Bail 

Sessions   Case No. 69/09 

1 Mohmmad Ansar Kutbuddin Ansari 33 Godhra On Bail 

2 Baitullah Kadar Taili 67 Godhra UTP 

3 Firozkhan  Gulabkhan Pathan 32 Godhra UTP 

4 Abdul Rehman Yusuf Dhantiya 50 Godhra UTP 

5 Juniad Farooq Hayat 18 Godhra UTP 

 Exh.No.  1875 
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6 Issak Yusuf Luhar 50 Godhra UTP 

7 Firozkhan Jafarkhan Pathan 27 Godhra UTP 

8 Fakruddin Yusuf Musalman 45 Godhra Expired 

9 Sabir Anwar Ansari 30 Godhra UTP 

10 Inayat Abdul Sattar Jujara 57 Godhra UTP 

11 Nasirkhan Sultankhan Pathan 19 Godhra UTP 

12 Saddikkhan Sultankhan Pathan 20 Godhra UTP 

13 Abdul Sattar Ismail Giteli 45 Godhra UTP 

14 Yasin Habib Malek 20 Godhra UTP 

15 Allauddin Alimuddin Ansari 22 Godhra UTP 

16 Yusufkhan Alubhai Bakshubhai Kazi 43 Godhra UTP 

17 Yusuf Sabbir Ismail Pathan 38 Godhra UTP 

18 Yah Mohmmad Safi Mohmmad Chhakda 56 Godhra UTP 

19 Guljar Ali Agnu Ansari 22 Godhra Expired 

20 Abdul Ashu Mistry 40 Godhra UTP 

21 Rafik Mohmmad Jamnu  30 Godhra UTP 

22 Ahmed Abdul Rahim Hathi 35 Godhra On Bail 

23 Samsherkhan Sultankhan Pathan 29 Godhra UTP 

24 Idrish Abdullah Umarji Shaikh 32 Godhra On Bail 

25 Hussain Mohmmad Dhobi-Musalman 55 Godhra Expired 

26 Azgari Ali Kamruddin Ohraji 45 Godhra UTP 

27 Kamal Badshah Mahmadsharif Musalman 52 Godhra UTP 

28 Taiyab Abdul Haq Khoda 19 Godhra UTP 

29 Suleman Ahmad Hussain @ Tiger 

Musalman 

34 Godhra UTP 

30 Mohmmad Mushrafkhan Ashrafkhan 

Pathan 

24 Nagda,

M.P 

UTP 

31 Habidbhai Karimbhai Shaikh 26 Godhra On Bail 

32 Mohmmad Ibrahim Shaikh 58 Godhra On Bail 

33 Hussain Abdul Sattar Durvesh 45 Godhra On Bail 

34 Saukat Mohammad Shaikh 40 Godhra On Bail 

35 Ahmed Abdul Rahim Kala Shaikh 31 Godhra UTP 

36 Asif @ Babu Siddiq Kadar Musalman 19 Godhra UTP 

37 Abdul Rahim Kalu Musalman 68 Godhra On Bail 

38 Anwar Hussain Ahmed Pittal Shaikh 27 Godhra UTP 

39 Mohmmad Abdul Salam Giteli Shaikh 33 Godhra UTP 

40 Abdul Rehman Abdul Majid Dhantiya @ 

Kankatto @ Jamburo  

48 Godhra UTP 

41 Salim Abdul Gafar Shaikh 39 Godhra Bail 
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42 Mohmmad Hussain Abdul Rahim Kalota 47 Godhra UTP 

43 Abdul Gani Ahemad Shaikh 42 Godhra On Bail 

44 Jabir Abdullah Kalam Musalman 46 Godhra On Bail 

45 Abdul Rauf Ahmed Yaymin-Musalman 41 Godhra UTP 

46 Sirajbhai Abdullah Jamsa- Musalman 52 Godhra Expired 

47 Abdul Razak Abdul Rahim Dhantia 50 Godhra On Bail 

48 Bilal Ismail Abdul Majid Sujela @ Bilal 

Haji 

41 Godhra UTP 

49 Kasim Abdul Sattar @ Kasim Biryani Gaji 

Ghanchi-Musalman 

22 Godhra UTP 

50 Irfan Siraj Pado Ghanchi- Musalman 19 Godhra UTP 

51 Anwar Mohmmad Mehda @ Lala Shaikh 22 Godhra UTP 

52 Abdul Razak Yakub Ismailwala @ Moto 

Bando Shaikh 

45 Godhra UTP 

53 Mohmmad Syed Abdul Salam Badam 

Shaikh 

31 Godhra UTP 

54 Issak Mohmmad Ghanchi Mamdu 

Musalman 

30 Godhra UTP 

 

Sessions Case No. 70/09 

 

1 Sabbir @ Bhupatno Bhuriyo Abdul Rahim 

Badam 

28 Godhra UTP 

2 Abdul Razak Mohmmad Kurkur 44 Godhra UTP 

3 Nannumiya @ Nikki Tamjadali Chaudhry 39 Gangapur 

UP 

UTP 

 

Sessions Case No. 71/09 

 

1 Siddik @Matunga Abdullah Badam 

Shaikh 

46 Godhra UTP 

2 Mehboob Yakub Mitha @ Popa 30 Godhra UTP 

3 Ramjani Binyamin Behra 28 Godhra UTP 

4 Hasan Ahmed Charkha @ Lalu 23 Godhra UTP 

5 Mohmmad Hanif @ Motto Chamro Abdul 

Rahim Bhatuk 

35 Godhra UTP 

6 Muzfar Usman Hayat 32 Godhra UTP 

7 Iliyas Sikandar Giteli @ Moto Sikal 

 

31 Godhra Expired 
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Sessions Case No. 72/09 

 

1 Idrish Ibrahim Charkha @ Shaka 26 Godhra On Bail 

2 Jabir Binyamin Behra 20 Godhra UTP 

 

Sessions Case No. 73/09 

 

1 Mehboob Khalid Chanda 31 Godhra UTP 

2 Irdish Yusuf Ismail Mafat @ Idrish Ravan 32 Godhra UTP 

 

Sessions Case No. 74/09 

 

1 Maulvi Hussain Haji Ibrahim Umarji 55 Godhra UTP 

 

Sessions Case No. 75/09 

 

1 Soheb Yusuf Ahmed Kalandar 22 Godhra UTP 

2 Habib @ Badshah Binyamin Behara 23 Godhra UTP 

3 Rafik Ahmed Alam @ New Muslim Jaan 

Mahmmad @ Halif Patel @ Boom 

32 Godhra On Bail 

(Pasa) 

4 Roll @ Ruhul Amin Hussain  Hathila  35 Godhra UTP 

5 Saukat @ Bhano Farook Abdul Sattar 

Pataliya 

23 Godhra UTP 

6 Siddik Mohmmad Mora (Moraiya) 35 Godhra UTP 

 

Sessions Case No. 76/09 

 

1 Yakub Abdul Sattar Shakla 49 Godhra UTP 

2 Abdul Karim Haji Hussain Badam 40 Godhra UTP 

 

Sessions Case No. 77/09 

 

1 Salim @ Salman Yusuf Sattar Zarda 27 Godhra UTP 

2 Abdul Sattar Ibrahim Gaddi Asla  39 Godhra UTP 

3 Anwar Abdullah Ahmed Kalaldar 20 Godhra Juvenile 

Court 
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Sessions Case No. 78/09 

 

1 Abdul Rauf Abdul Majid Isa @ Dhesli @ 

Kamli 

48 Godhra UTP 

2 Yunus Abdulhaq Samol @ Ghadiyali 24 Godhra UTP 

3 Mohmmad Sakir @ Babu Abdul Kadir 

Abdul Gani Pathadia 

18 Godhra Juvenile 

Court 

4 Usmangani Mahmmad Ibrahim Kofiwala 38 Godhra UTP 

5 Ibrahim Abdul Razak Abdul Sattar Samol 

@ Bhano 

20 Godhra UTP 

 

Sessions Case No. 79/09 

 

1 Siraj Mohmmad Abdul Raheman Meda @ 

Bala 

27 Godhra UTP 

2 Rafik Mahammad Abdul Majid Umar @ 

Rafiqk Bhopo Ghanchi-Kakandar 

30 Godhra UTP 

3 Bilal Abdullah Ismail Badam Ghanchi 34 Godhra UTP 

4 Farook @ Haji Bhuriyo Abdul Sattar 

Ibrahim Musalman-Gaji 

36 Godhra UTP 

 

Sessions Case No. 80/09 

 

1 Siddik Abdul Rahim Abdul Sattar Bakkar 

Muslim Shaikh 

 

48 Godhra UTP 

 

Sessions Case No. 81/09 

 

1 Rayeesh Hussain Isamail Mitha @ Bhaina 

Ghanchi-Musalman 

22 Godhra UTP 

2 Irfan Abdul Majid Ghanchi Kalandar @ 

Irfan Bhobho 

25 Godhra UTP 

 

Sessions Case No. 82/09 

 

1 Irfan Mohmmad HanifAbdul Gani 

Pataliya 

22 Godhra UTP 
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2 Ayub Abdul Gani Ismail Pataliya 37 Godhra UTP 

3 Saukat Abdulah Maulvi Isamail Badam 40 Godhra UTP 

4 Mohmmad Hanif @ Hani Abdullah 

Maulvi Ismail Badam 

42 Godhra UTP 

 

Sessions Case No. 83/09 

 

1 Idrish @ Thunsh Abdul Gani Abdul Majid 

Ranta  

31 Godhra UTP 

 

Sessions Case No. 84/09 

 

1 Mehbub Ahmed Yusuf Hasan @ Latiko 27 Godhra UTP 

 

Sessions Case No. 85/09 

 

1 Saukat Yusuf Ismail Mohan @ Bibino 28 Godhra UTP 

 

Sessions Case No. 86/09 

 

1 Siddik Ibrahim Hathila 54 Godhra UTP 

 

Sessions Case No. 204/09 

 

1 Ibrahim Aadam Dhantiya-Kachuka 48 Godhra UTP 
 
 
Appearance: 
 
Mr.J.M. Panchal,  Ld. Sp.P.P.  

Mr.A.Y. Kogje,      Ld. Sp.A.P.P.  

Mr. N.N.Prajapati,  Ld.  Sp.A.P.P.                  ...... For the State         

 

Mr.A.D.Shah,        Ld.Advocate,   

[For the accused Nos.4,6,10,13,38,42,51,52,54,58, 

59, 61, 69, 75, 78 to 82,84, 85, 86 to 89, 91 to 99] 
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Mr.A.A.Hasan,       Ld.Advocate,  

[For the accused Nos. 1 to 3, 5, 18, 22, 24, 26 to 31,37, 

41, 43, 47, 53, 63, 65, 67, 70,71, 74, 77, 90, 100, 101] 

 

Mr.Y.A.Charkha,   Ld.Advocate,  

[For  the  accused  Nos.  16,  32 to 35,  44,  45,  49, 50,  

62, 72, 73, 76]  

 

Mr.L.R.Pathan,      Ld.Advocate, 

[For the accused Nos.  7,  9, 14, 17, 36, 55, 56, 60, 66] 

 

Mr.I.M.Munshi,     Ld.Advocate, 

[For the accused Nos. 11, 12, 15, 20, 21, 23, 40, 48, 68]  

 

Mr.S.M.Dadi,         Ld.Advocate,  

[For the accused Nos 39 and 57] 

 

 

  

CHARGE:  For the Offences punishable under Sections -   143, 147, 

148, 302, 307, 323, 324, 325, 326, 332, 395, 397, 435, 186 and 188 read 

with 120-B, 149, 153-A, 212 of the  I.P. Code,  Sections- 141, 150, 151 

and 152 of the Indian Railways Act,  Sections-3 and 4 of the 

Prevention of Damages to Public Property Act, and Section-135(1) of 

the Bombay Police Act.   
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: :  J U D G M E N T  : : 

 
 

 

[1] PREFATORIAL PROFILE : 

 The gist of the trial against these 101 accused persons is that:  

"On 27/2/2002, an unfortunate incident took place, when 59 

passengers lost their lives on account of fire caused in the S-6 

Coach of Sabarmati Express Train, near the Godhra Railway Station 

and more than 48 passengers sustained injuries.  

 Criminal complaint came to be filed being C.R. No. 9 of 2002, at 

Godhra Railway Police Station on 27-2-2002 itself, for the offences 

punishable under Sections 302, 307, 147, 148, 149, 436, 153-A read 

with Section- 120-B of the Indian Penal Code and Section - 141, 

150 and 153 of the Indian Railways Act, 1989. Later on, the 

provisions of the Prevention of Terrorists Act, 2002 were also 

invoked." 

 

[2] PROSECUTORIAL PATHOLOGICAL PROGNOSIS: 

 The facts of the complaint given by complainant Engine Driver 

Mr.Rajendra Rao Raghunath Rao Jadav, and the facts revealed during the 

subsequent investigation, may be stated briefly, as under: 

[A] Karsevaks who had gone to Ayodhya for offering Ahuti in the Ram 

Yagna held at Ayodhya were returning by Sabarmati Express train 

No. 9166 DN on 27-2-2002. 

 On learning about return of Karsevaks from Ayodhya by train, at 

about 9.00 p.m. on 26-2-02, the conspirators co-accused of this 

case, namely Salim Jadra, Shaukat Ahmed Charkha alias Lalu and 
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Salim Haji Ibrahim Badam alias Salim Panwala, had called Jabir 

Binyamin to the room No. 8 of Aman Guest House belonging to 

one of the conspirators, Abdul Rajak Kurkur. After discussion, they 

purchased petrol in 20 liters carboys from Kalabhai's petrol pump 

and kept the tempo on the back side of Aman Guest House. At that 

time, Imran Ahmed Bhatuk alias Sheru, Hassan Ahmed Charkha 

and Mahebub Khalid Chanda came there and all kept those carboys 

in the house of Abdul Rajak Kurkur. During late night, these 

conspirators and co-accused persons namely, Bilal Ismail Abdul 

Majid Sujela alias Bilal Haji and Faruk Mohmmad Bhana had gone 

to the above co-accused persons and told that they had already met 

Maulavi Hussain Hazi  Ibrahim Umerji who ordered that Coach   

No. 6 of Sabarmati Express Train coming from Ayodhya be set on 

fire. Thereafter, a meeting of conspirators was again held in the 

guest house. After ascertaining that Sabarmati Express Train was 

running late by 4 hours, they dispersed at about 1.30 a.m. to come 

back again to that guest house at 6 a.m. to 6.30 a.m.  

[B] This Sabarmati Express Train, on the next day i.e. on 27-2-2002  

had come from Dahod side and stopped at Godhra Railway Station 

at 7.43 a.m. Some karsevaks and passengers alighted on the 

platform for having tea and breakfast. At that time, Karsevaks were 

shouting "Jai shri Ram" and other slogans. In the meantime, some 

Karsevaks had some altercations with regard to tea with Muslim 

community hawkers. The train started for Vadodara from Godhra 

Railway Station at 7.47 a.m. In the meanwhile, somebody from the 

train pulled the chain, hence the train stopped. At that time, some 

persons of Muslim community residing in Signal Faliya and other 
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areas near Godhra Railway Station, formed an unlawful assembly, 

gathered in the open space situated near parcel booking office on  

the Godhra Railway Station, and pelted stones on the coaches of 

Sabarmati Express train and its passengers.  

[C] In the meantime, the train again started. The train reached near "A"  

Cabin of Godhra railway station at 8.05 a.m. At that time, the 

accused persons, with malafide intention and with a view to fulfill 

their criminal conspiracy turned down the disk by pulling chain 

from S-5 and S-6 coaches of the train and stopped the train. At that 

time, the accused named in column No. 1 & 2 of the charge-sheet 

along with a mob of about 900 persons formed an unlawful 

assembly, spread terror by setting on fire Coach No. S-6 in which 

maximum Karsevaks were traveling, and with a view to spread 

communal disharmony, hatched a pre-planned criminal conspiracy 

equipped with deadly weapons and carboys of inflammable liquids 

and with a view to fulfill their common intention shouted slogans 

like " Pakistan Jindabad", "Hindustan Murdabad" and " Hindu 

Kafiro ko Jala dalo" and without caring whatsoever that it would 

result into communal riots, malafidely incited and excited with 

communal frenzy, assaulted Sabarmati Express Train, pelted stones 

on these coaches of the train and passengers, poured inflammable 

liquid like petrol on coach  S-6 of the train and set it on fire, as a 

result of which, out of the passengers travelling in the said train, 59 

females, males and children were set  on fire and they were killed 

and murdered and physical injuries to about 48 males, females and 

children were intentionally caused by fire and stone pelting and 

thus, an attempt was made to murder them. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [11] 

 

[D] They also caused damages to S-5 and S-7 coaches by fire and 

thereby, caused damages to the tune of Rs. 7,31,250/- to the 

properties of Railways and also caused damages to the goods of the 

passengers by fire. The accused persons committed this act without 

thinking and caring whatsoever that it will cause breach of public 

peace and that it will result into communal riots in Gujarat because 

of anger amongst the people of Hindu community and thereby have 

committed breach of Notification No. U/MKP/PLS/MJS/Vashi/433 

dated 14/2/2002 issued by Addl. Dist. Magistrate, Panchmahals, 

Godhra and thereby committed the offences etc. 

 

[3] MEETINGS AT AMAN GUEST: 

As alleged two meetings had taken place in the Aman Guest House, 

Signal Faliya, Godhra in the night of 26th February, 2002. Abdul Rajak 

Kurkur, the owner of the Guest House and his close associates decided to 

collect petrol in the night of 26th February, 2002 itself and 140 litres of 

petrol had been collected from a nearby petrol pump and kept in the 

Aman Guest in the night of 26th  February, 2002. Haji Bilal and Faruk 

Bhana had communicated a specific instruction of Maulvi Husain Umarji 

for setting bogey No. S-6 of the Sabarmati Express Train coming from 

Ayodhya on fire. The movement of train was verified from Godhra 

Railway Station in the early hours of 27th February, 2002, as it was 

running four hours behind the schedule. The chain pulling was done 

simultaneously from various compartments, soon after the train started 

after the first chain pulling which was done at the platform. The petrol 

Cans which were stored at Aman Guest House were taken in a loading 

rickshaw, near the "A" Cabin and the bogey was set on fire by putting 
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burning rags inside the compartment and through broken windows by the  

miscreants. Few culprits had forcibly entered into the compartment by 

cutting open the vestibule and petrol was emptied in that compartment. 

The passengers were terrorized by beating them and pelting of stones and 

were prevented from coming out from the burning compartment, 

provocative slogans were shouted from the loudspeaker from a nearby 

mosque to arouse passions in the violent mob. Fire tankers were prevented 

from going near the place of the incident. 

 

[4] RAILWAY ADMINISTRATION BULLETIN: 

The Accident Bulletin issued by the Railway Administration on            

28-2-2002, particularly item Nos. 9 to 13 are as under: 

(Para-4.3 of the judgment in the case of Union of India Vs. N.T. Bhatiya 

reported in 2006(2) GLR 952). 

Item No.9 : Brief Particulars:   9166 UP MFP-ADI Sabarmati arrived at 

Godhra. There was some altercation between the train passengers and tea-

stall staff resulting in stone-throwing. To avoid further trouble, the train 

was started, but stopped near the advance started due to stone-throwing. 

The mob set fire to 3 Coaches resulting in grievous injury to passengers. 

Item No.10 :  Casualties:   killed-7, Grievous Injury-23,  Simple-41.  

Item No.11:  Relief Arrangement: ARME-BRC. 

Ord: 8.45 

Dep:  9.05  

B/DN:BRC - ORD - 9.10 

Fire Brigade - WKB - Ord - 8.35 

Item No. 12 : Officers visiting the site - ADRM with branch officers. 

Item No.13 :  Prima facie cause : Judicial Inquiry ordered." 
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[5] REPORT TO MAGISTRATE:                                      (Sec.157 CrPC) 

Section-157 Cri. Pro. Code casts an obligatory duty on the police to 

forthwith send a copy of FIR to the Magistrate and whenever the police 

fails to discharge this mandatory duty, it is under an obligation to furnish 

the reasons for not discharging it. 

The word 'forthwith' used in Section-157, means promptly and without 

any undue delay. 

This provision is made to serve several distinct purposes, 

"Firstly to protect the person who is shown as an accused from 

subsequent manipulation of First Information.  

Secondly, to protect the I.O. from being charged with an 

subsequent manipulation. 

Thirdly, to provide a basis for the Court, ultimately trying the case, 

to see in what manner the Investigating machinery was set in 

motion and to see whether the commencement of the investigation 

does not inspire confidence.  

Lastly, to alert the Magistrate in cases which attract the alternatives 

contemplated in Section-159. Except to the extent indicated in 

Section-159, no Magistrate is required, when he receives FIR, to 

apply his judicial mind to the contents thereof, or to pass any 

order." 

The mere fact of delayed receipt of the report by the Magistrate, if there is 

no prejudice caused to the accused, cannot by itself lead to the conclusion 

that the investigation is tainted. 

In the present case, the Police Station Officer, Godhra Railway Police 

Station, had despatched copy of the FIR on the same day to the Magistrate 
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which is on the record of the case and on perusal of the same, it appears 

that it was received by the Magistrate on 27-2-2002 at 12.00 p.m. 

Thus, it cannot be said that there was any undue delay in dispatching copy 

of the FIR to the Magistrate. Even otherwise, nothing on record to show 

that delay in dispatching the copy to Magistrate was only for the purpose 

of manipulation or such delay has been seriously prejudiced to any 

accused persons. 

Thereafter, the Investigating Officer had submitted reports for addition, 

alteration and removal of certain offences from the FIR which may be 

briefly summarized as under: 

 

No Date Addition or 

Removal 

Offences 

1 1-3-2002 Addition Sections-3 and 4 of the Prevention of 

Damages of Public Property Act. 

2 2-3-2002 Addition Sections-3(1)(a)(b) and 3(2) of the 

Prevention of Terrorism Ordinance, 

2001. 

3 7-3-2002 Addition Section-120-B of the IP Code 

4 8-3-2002 Addition Section-153-A of the IP Code 

5 25-3-2002 Removal Sections-3(1)(a)(b) and 3(2) of the 

POTO, with clarification that in 

future, after collection of evidence, in 

case of necessity, it will be made 

applicable,  

6 18-2-2003 Addition Section-3(2)(3) of the POTA 
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7  -- Addition Sections-212 and 188 of the IP Code 

against the accused Maulvi Husen 

Haji Umarji, 

 

 

[6] COMMENCEMNT OF INVESTIGATION:                 (Sec.156 CrPC) 

As provided in Section-156(1) of the Cri. Pro. Code, any officer-in-

charge of a police station may, without the order of a Magistrate, 

investigate any cognizable case of which a Court having jurisdiction over 

the local area within limits of such station would have power to inquire 

into or try under the provisions of Chapter-XIII. The Court has no control 

in such cases over the investigation, or over the action of the police in 

holding such investigation. 

In the Case on hand, the Investigating Officer, after registration of the 

FIR, investigated the incident as under: 

 Prepared the panchnama of the place of occurrence on 27-2-2002 

between 13.00 to 15.00 hours . 

 Drawn Inquest panchnama on 27-2-2002 between 13.15 to 18.45 

hours. . 

 Incident was of mass casualty, and there was great difficulty in 

sending 58 dead bodies to Hospital for autopsy, therefore, Civil 

Surgeon, Civil Hospital Godhra was requested to send a team of 

Medical Officers to Railway premises for conducting autopsy on 

the dead bodies. Accordingly, autopsy came to be conducted at 

Railway Yard, Godhra by Medical Team of Panchmahals District.  
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 Sent the injured persons to Civil Hospital Godhra immediately and  

then, some of them, to Civil Hospital, Ahmedabad for further 

treatment. 

 Certain muddamal articles were seized from the place of occurrence 

while making panchnama and then, sent the said articles to FSL for 

examination. 

 Recorded the statements of witnesses, as per their availability, 

under the provisions of Section-161 of Cr.Pro.Code. 

 Arrested the accused persons on the date of incident, as also 

subsequently by way of transfer warrant and otherwise, as and 

when traced out. 

 Seized muddamal weapons and other articles like Carboys etc from 

the accused persons and from different places under Recovery 

Panchnamas as well as Discovery Panchnamas under Section-27 of 

the Cri.Pro.Code. 

 Sent muddamal weapons and seized articles to FSL for 

examination. 

 Conducted T.I. Parades of the certain accused persons before 

Executive Magistrate, in presence of panch witnesses, as and when 

required. 

 Invited experts from FSL for inspection of spot and examination of  

Train Coaches. 

 Requested FSL Gandhinagar to conduct Lie Detection Test 

(Polygraph Test) of some of the accused persons.  

 Obtained P.M. Notes, Injury Certificates and collected other 

documents from the Authorities concerned.  
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[7] INVESTIGATING OFFICERS:   

At different stages, the following Police Officers including their assistants 

have made investigation. 

 

Sr. 

No. 

Name of 

Police 

Officer 

Designation Period 

1 M.J.Jhala PSI, Railway  27-2-2002,  28-2-2002 

2 B.B.Simpy Dy.SP, WR 28-2-2002,  01-3-2002 

3 K.C.Bawa Dy.SP, WR 1-3-2002  to 27-5-2002 

4 Noel Parmar Dy.SP, WR 27-5-2002 to 27-4-2008 

5 H.C.Pathak Dy.SP, WR 27-4-2008 to 12-5-2008 

6 J.R.Mothalia SP/Member SIT 12-5-2008  onwards 

 

The defence has raised a contention that, the police officials who were not 

authorized Investigating Officers, had recorded the statements of the 

witnesses and also done certain investigation, though the Investigation 

was required to be carried out, only by the Competent Authority under the 

POTA. 

Admittedly, some other Police Officers have done some work relating to 

Investigation. Despite this, in my view, it makes no difference, because in 

the case of Panchabhai B. Makavana VS. State of Gujarat reported in 

2006(1) GLR 881, the Hon‘ble High Court has held that: 

            ―Merely because the Investigating Officer while conducting the 

             investigation has taken the assistance of some officers would not 

             vitiate the Investigation as having no authority.‖ 
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[8] ARREST AND BAIL:                                                 (Sec.41  of CrPC) 

Where the FIR discloses the commission of a cognizable offence, the 

Investigating Officer has power to arrest the person named as accused 

therein. 

In the case on hand, the police came to be informed by the Railway 

Authority and certain police officials rushed to the spot immediately. On 

the date of incident and during the course of investigation, the 

Investigating Officers had arrested the accused persons, as and when they 

could be traced out. The details about their arrest is as under: 

S.C.No. 69/09 

Date Time Accused Number 

27-2-2002 9.30 p.m. No.  1 t0 15 

28-2-2002 9.30 a.m. No. 16 to 28 

14-3-2002 8.30 p.m., 11.30 p.m. No. 29 to 46 

16-3-2002 8.30 p.m., 11.30 p.m. No. 47 and 48 

23-3-2002 11.00 a.m. No. 49 and 50 

4-4-2002 4.00 p.m. No. 51 and 52 

10-4-2002 8.00 p.m. No. 53 

27-4-2002 6.30 p.m. No. 54 

S.C.No. 70/09 

21-9-2002 6.00 p.m. No.1 

8-10-2002 3.45 a.m. No.2 

16-10-2002 4.30 p.m. No.3 

S.C.No. 71/09 

25-6-2002 10.00 a.m. No.1 

9-7-2002 10.30 a.m. No.2 to 4 

27-7-2002 5.00 p.m. No.5 

25-7-202 8.45 a.m. No.6 

30-8-2002 6.30 p.m. No.7 

 

S.C.No. 72/09 

18-1-2003 6.45 p.m. No.1 

22-1-2003 10.00 a.m. No.2 
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S.C.No. 73/09 

 

5-2-2003 3.30 p.m. No.1 

17-2-2003 5.00 p.m. No.2 

S.C.No. 74/09 

 

6-2-2003 3.45 p.m. No.1 

S.C.No. 75/09 

 

30-6-2003 3.00 p.m. No.1 

28-7-2003 5.30 p.m. No.2 and 3 

8-8-2003 8.00 p.m. No.4 

13-8-2003 5.15 p.m. No.5 

29-8-2003 0.30 a.m. No.6 

S.C.No. 76/09 

 

9-4-2004 0.15 a.m. No.1 

5-5-2004 0.45 p.m. No.2 

S.C.No. 77/09 

 

10-6-2004 6.00 p.m. No.1 

5-7-2004 3.30 p.m. No.2 

29-7-04 2.00 p.m. No.3 Juvenile 

  S.C.No. 78/09 

10-8-2004 0.45 p.m. No.1 

11-8-2004 6.00 p.m. No.2 

15-8-2004 5.00 p.m. No.3 Juvenile 

26-8-2004 6.30 p.m. No.4 

1-9-2004 10.00 a.m. No.5 

S.C.No. 79/09 

11-10-2004 2.00 p.m. No.1 

27-10-2004 0.05 p.m. No.2 

2-11-2004 12.00 noon No.3 

18-11-2004 10.45 p.m. No.4 

S.C.No. 80/09 

 

24-12-2004 0.30 p.m. No.1 

S.C.No. 81/09 
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After arrest, during the course of investigation and trial, most of the 

accused persons had applied for bail. However, at present, only the 

following accused persons are on bail, whereas the rest of them, are in 

judicial custody, since the day of their arrest. 

 

Sr. 

No. 

S.C.No Accu. 

No. 

Name of Accused Arrest 

Date 

1 69/09 1 Mohmad Ansar  Kutbudin 

Ansari 

28-2-02 

2 69/09 22 Ahemad Abdulrahim 

Hathibhai 

28-2-02 

3 69/09 24 Idrish Abdulla Umarji 

Shaikh 

28-2-02 

4 69/09 31 Habidbhai Karimbhai 

Shaikh 

14-3-02 

5 69/09 32 Mohmad Ibrahim Shaikh 14-3-02 

3-6-2005 1.15 a.m. No.1 

28-6-05 0.45 p.m. No.2 

S.C.No. 82/09 

26-7-2005 1.00 p.m. No.1 

30-7-2005 2.45 p.m. No.2 

3-8-2005 0.30 p.m. No.3 

6-9-2005 0.20 p.m. No.4 

S.C.No. 83/09 

27-9-2005 5.15 p.m. No.1 

S.C.No. 84/09 

 

16-2-2006 6.15 p.m. No.1 

S.C.No. 85/09 

10-4-2006 2.15 p.m. No.1 

S.C.No. 86/09 

 

12-11-2007 1.40 p.m. No.1 

S.C.No. 204/09 

25-8-2009 9.40 a.m. No.1 
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6 69/09 33 Husen Abuldsattar Durvesh 14-3-02 

7 69/09 34 Shaukatbhai Mohmadbhai 

Shaikh 

14-3-09 

8 69/09 37 Abdulrahim Kalu 

Musalman 

14-3-02 

9 69/09 41 Salim Abdulgafar shailkh 14-3-02 

10 69/09 43 Abdulgani Ahemad Shaikh 14-3-02 

11 69/09 44 Jabir Abdulla Kalam 

Musalman 

14-3-02 

12 69/09 47 Abdulrajak Abdulrahim 

Dhantiya @ Rajak 

Dungariya - Dhantiya 

16-3-02 

13 72/09 1 Idrish Ibrahim Charakha @ 

Shaka 

18-1-03 

14 75/09 3 Rafik Ahemad Alam @ 

New Muslim Jan Mohmad 

@ Halif Patel @ Boom 

28-7-03 

 

  

[9] ADDITION AND  REMOVAL OF POTA OFFENCES:  

The history about the Prevention of Terrorism Ordinance and the 

Prevention of Terrorism Act and its implementation and invocation in the 

present case is as under:   

 

24/10/2001 The President of India in exercise of the powers conferred by 

Clause (1) of Article 123 of the Constitution, promulgated    

"The Prevention of Terrorism Ordinance No.9 of 2001," 

when the Parliament was not in session. 

19/11/2001 The Parliament came to be reassembled as per the provisions 

of Article 85 of the Constitution, which provides that a 

period of six months shall not intervene between its last 

sitting in one session and the date appointed for its first 

sitting in the next session.  
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5/12/2001 Entries of Sr.Nos.24 and 25 in the Schedule relating to          

"Terrorist Organizations" came to be added in the aforesaid 

Ordinance. 

13/12/2001 There was a terrorists' attack on the Parliament, with the 

result, the same came to be adjourned. 

19/12/2001 The Parliament came to be adjourned sine die, with the result 

the Terrorism Bill to replace the aforesaid Ordinance could 

not be introduced. 

30/12/2001 Since Parliament was not in session and since the President 

was satisfied that circumstances existed for the exercise the 

powers conferred by 'Article 123(1) of the Constitution, "The 

Prevention of Terrorism (Second) Ordinance No.12 of 2001" 

came to be promulgated to give continued effect to the 

provisions of the aforesaid Ordinance No.9 of 2001. 

2/3/2002 Investigating Officer invoked the provisions of the 

Prevention of Terrorism Ordinance, 2001. 

25/3/2002 An application was made to learned JMFC (Railways) 

Godhra, for deferring the implementation of the provisions 

relating to offences punishable under the aforesaid 

Prevention of Terrorism Ordinance 2001, with a liberty to 

invoke the same on the strength of available evidence. 

26/3/2002 The Prevention of Terrorism Bill was introduced, in the 

Parliament and the same was passed, at the joint sitting of 

Parliament. 

28/3/2002 The President of India gave assent to the aforesaid Bill with 

the result the same came on statute book as "The Prevention 

of Terrorism Act, 2002 (Act No.15 of 2002)".   

22/5/2002 A first charge-sheet, i.e. a report contemplated under Section 

173(2) of the Code, came to be filed against in all 57 persons 

(54 + 3 Juvenile) for the offences punishable under IPC 

referred to in FIR C.R. No. I- 09/2002. 
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20/9/2002 A supplementary Charge sheet No.1, came to be filed against 

7 accused persons in respect of the offences punishable under 

various provisions referred to in FIR being C.R. No.             

I-09/ 2002. 

19/12/2002 A supplementary Charge Sheet No.2, came to be filed 

against 3 accused persons, in respect of the offences 

punishable under various provisions referred to in FIR being 

C.R.No. I-09/2002. 

22/1/2003 One of the persons of the core group, Jabir Binyamin Behra 

came to be arrested, whose statement was recorded by the 

I.O. on 25/1/2003 during the course of custodial 

interrogation, wherein a starting and shocking revelation as 

regards the conspiracy as well as commission of offences 

punishable under POTA, came to be disclosed in relation to 

the said FIR. 

19/2/2003 Report dated 18/2/2003 was made to the Sessions Court, 

Godhra, through the learned JMFC (Railways), Godhra, for 

invocation/ addition of relevant provisions of POTA, in the d 

charge-sheets. 

19/2/2003 An application was also made to the Sessions Court, Godhra, 

requesting, to inform  accused-persons who were  in the 

judicial custody to the effect that the provisions of POTA has 

also been added/invoked against them and accordingly, each 

of the accused was so informed. 

11/3/2003 Requisite Sanctions under Section-50 in respect of 

invocation of the provisions of POTA were also given by the 

State Government. 

27/10/2003 'Prevention of Terrorism (Amendment) Ordinance, 2003' 

came to be promulgated whereby sub-Sections-(4) to (6) 

were sought to be inserted in Section 60 which had, at that 

time, only sub-Sections-(1) to (3). 
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2/1/2004 In furtherance of the above referred Ordinance, a Bill was 

introduced in the Parliament and the same was passed and 

the President of India gave assent to the same with the result, 

the Prevention of Terrorism (Amendment) Act, 2003 came to 

be enacted with a retrospective date of 27/10/2003.  

21/9/2004 Prevention of Terrorism (Repeal) Ordinance, 2004 was 

promulgated. It repealed POTA, 2002. However, sub-section 

(3) of Section 2 of the  Ordinance provided that the Review 

Committee constituted by the Central Government under 

Section 60(1) of the erstwhile POTA shall, within one year 

from the commencement of the Ordinance, whether or not an 

application under the erstwhile sub-Section-(4) of Section-60 

has been made, review all cases registered under POTA as to 

whether there is a prima facie case for proceeding against the 

accused there-under and where Review Committee is of the 

opinion that there is no prima facie for proceeding against the 

accused, in cases in which cognizance had been taken by the 

Court, the cases shall be deemed to have withdrawn and in 

cases in which investigations were pending the same shall be 

closed forthwith. 

4/11/2004 In exercise of powers under Section-2(5) of the Repeal 

Ordinance, the Central Government constituted 2 Review 

Committees. 

22/12/2004 In furtherance of the aforesaid Prevention of Terrorism 

(Repeal) Ordinance, 2004 a Bill was introduced in the 

Parliament, the same was passed and ultimately, Prevention 

of Terrorism (Repeal) Act, 2004 came to be enacted having 

retrospective effect from 21/9/2004. It repealed POTA, 2002 

and provided that notwithstanding the repeal of Section 60 of 

POTA, the Review Committee constituted by  the Central 

Government under Section-60(1) of POTA shall review all 
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cases registered under POTA as to  whether there is  prima 

facie case for proceeding against the case there-under, that 

such review will be completed within a period of one year 

from the commencement of the Repeal Act, 2004 and where 

the Review Committee is of the opinion that there is no 

prima facie case for proceeding against the accused, cases in 

which cognizance has been taken by the Court, shall be 

deemed to have been withdrawn and pending investigations 

shall be closed forthwith. 

16/5/2005 The Review Committee No.2 constituted under Central 

Government Notification dated 4/11/2004 submitted its 

report dated 16/5/2005 holding as follows:- 

"40.   After appreciating the evidence made available 

to us and considering the respective arguments of the 

learned counsel of the accused persons and the learned 

Special Public Prosecutor, this Committee is of the 

considered view that the incident had taken place on 

the date, time and place as alleged by the 

prosecution, but certainly not as a part of conspiracy 

envisaged under the provisions of POTA. This 

committee therefore, is of the view that the accused 

persons may be tried under the provisions of I.P.C., 

Indian Railways Act, Prevention of Damages to 

Property Act, Bombay Police Act, etc. and violation of 

Notification No: LI/MKP/PLS/MJS/VASHI/433 dated 

14/2/2002 issued by Additional District Magistrate, 

Panchmahals, Godhra, but not under the provisions of 

Preventions of  Terrorism Act, 2002.  

41. The Review Committee therefore, directs the 

Public Prosecutor concerned that he shall file the 

appropriate application under Section 321 of Cr.P.C. 
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without any delay and place before the Special Court, 

the opinion of the Review Committee together with 

other relevant reports for passing appropriate order as 

per the direction given by the Hon'ble Judges of 

Gujarat High Court in Special Civil/Criminal 

Application Nos. 1103 and 1105 of 2005." 

13/3/2008 One Sardarji Maganji Waghela filed a petition challenging 

the order of the Review Committee formed under the 

Prevention of Terrorism (Repeal) Act, 2004. 

12/2/2009 The Hon'ble High Court dismissed the writ petition. The 

Hon'ble High Court while considering the challenge to the 

opinion of the Review Committee held that, "the incident in 

question is shocking but every shocking incident can not be 

covered by a definition of a Statute which defines terror". 

The Hon'ble High Court rejected the contention of the Writ 

Petitioner and the State Government that the opinion of the 

Committee is not in conformity with the powers vested in it, 

under Section-2(3) of the Repeal Act and upheld the opinion 

of the Committee.  

 The State Government has challenged the said decision of 

the Hon;'ble High Court by preferring Special Leave to 

Appeal (Cri.) No. 1444/2009 before the Hon'ble Supreme 

Court and the same is still pending. 

No interim stay has been granted in the said petition against 

the further proceedings of these Sessions Cases, and the said  

appeal is now adjourned to 3-3-2011. 
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[10] CHARGE SHEETS AND SUPPLEMENTARY CHARGE SHEETS: 

                            (Sec.173 CrPC) 

 The phraseology 'charge-sheet' is not at all found mentioned in any of the 

provisions of the Cri.Pro.Code. The report under Section-173 is called 

'Completion Report' or 'Charge-sheet'. 

The word 'shall' used in Section-173 is only directory and not mandatory; 

non-compliance of this provisions does not vitiate the trial. 

A charge-sheet cannot be termed as incomplete, merely because it was not 

accompanied by the P.M. Report, FSL Report or other documents.  

It is not the obligation of the prosecution to file all the documents in their 

possession, though they are bound to file documents on which they 

propose to rely. Even if, it is accepted that this is a mandatory obligation, 

the omission to file any particular documents along with the charge-sheet, 

is mere irregularity curable under Section-465 Cri. Pro. Code. 

The submission of a report under sub-Section-(2) does not preclude 

further investigation in a crime by the Investigating Agency. 

Supplementary charge-sheet can be submitted by the Investigating 

Agency to the Magistrate, notwithstanding that the Magistrate has taken 

cognizance of the offence, upon a police report submitted under this sub-

Section. 

In the present case, the details about the submission of Charge-sheet and 

other eighteen supplementary Charge-sheets is as under: 

Sr. 

No. 

 

Date of 

Charge-

sheet 

S.C No. 

(Old) 

POTA  

No. 

(Old) 

S.C No. 

(Present) 

Total  

Number 

of 

Accused 

1 22-5-2002 172/02 1/03 69/09 54 

2 19-12-2002 94/03 2/03 70/09   3 

3 21-9-2002 - 3/03 71/09   7 
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[10-A] REPORTS UNDER SECTION-169 OF CRIMINAL PRO.CODE: 

The Investigating Officer, after arrest of accused persons, during the 

course of investigation and pending trial, had submitted certain reports 

under Section-169 of the Cri.Pro.Code for withdrawal of prosecution. The 

details thereof, is as under: 

 

Date No. Name Residence Date of  

Order 

22-5-02 1 

 

Hasib Firdosh Raja 

(Saiyed) 

Patna 

 

22-5-02 

 

2 Anwar Rashid Abdul 

Rashid Ansari 

U.P. 22-5-02 

21-11-02 1 Abdul Salim Abdulmunaf 

Shaikh 

Ahmedadad 9-12-02 

2 Gulam Mohyudin Gulam 

Husen Bat 

Anantnag 9-12-02 

3 Javed Babubhai Mirza Ahmedabad 9-12-02 

4 17-4-2003 - 4/03 72/09   2 

5 08-5-2003 - 5/03 73/09   2 

6 20-5-2003 - 6/03 74/09   1 

7 03-10-2003 - 15/03 75/09   6 

8 11-7-2004 - 7/04 76/09   2 

9 03-9-2004 - 8/04 77/09   3 

10 05-11-2004 - 12/04 78/09   5 

11 03-1-2005 - 1/05 79/09   4 

12 16-3-2005 - 4/05 80/09   1 

13 25-8-2005 - 5/05 81/09   2 

14 19-10-2005 - 6/05 82/09   4 

15 22-12-2005 - 7/05 83/09   1 

16 11-5-2006 -  2/06 84/09   1 

17 04-7-2006 - 3/06 85/09   1 

18 03-2-2008 - 1/08 86/09   1 

19 17-11-2009 - - 204/09   1 
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4 Gulamnabi Mohmad 

Husen Das 

Anantnag 9-12-02 

9-12-02 1 Ali Mohmad Anwar 

Mohmad Malek 

 9-12-02 

2 Gulamnaby Ali Mohmad 

Diggoo 

 9-12-02 

27-6-03 1 Saiyed Abdulsattar 

Abdulla Kala 

Mumbai 9-04-03 

7-7-04 1 Moyudin Abdul Haq 

Samol 

Godhra 13-7-24 

3-9-04 

 

1 Ashraf Ahemad Yusuf 

Patel  

Godhra 3-9-04 

2 Imran Suleman Abdul 

Rahim Hafiz 

Godhra 3-9-04 

21-6-06 1 Soyeb Abdul Sattar 

Ibrahim  Biryani 

Godhra 21-6-06 

 

 

 

[11] SUPPLIENCE OF COPIES OF POLICE PAPERS TO ACCUSED: 

                                                                         (Sec.207 CrPC) 

 Section-207 provides for furnishing to the accused, relevant documents or 

extracts from them, in cases where proceedings has been initiated on a 

police report, so that the accused is able to know the charge  brought 

against him and the materials by which, the charge is going to be 

sustained by the prosecution.  

 It is the duty of the Magistrate to furnish to the accused, without delay and 

free of cost, the copy of Charge-sheet, FIR, Statements of witnesses 

recorded under Section-161, Statements or confession recorded under 

Section-161 and other documents like Panchnamas, Medical Certificates, 

Reports etc., on which the prosecution wants to rely.  
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 If the documents are voluminous the Magistrate may, instead of 

furnishing a copy to the accused, allow him or his pleader, inspection of 

the documents in Court.  

 The word 'shall' used in this Section is only directory and not mandatory, 

non compliance of this provision does not vitiate the trial. 

 In the present case, from record, it seems that the copies of all the relevant 

police papers were furnished by the Magistrate to the accused, before 

passing committal order.  

 None of the accused has raised any objection, with regard to suppliance of 

copies, during the trial before this Court.    

 However, at the time of framing charge, copies of certain documents as 

well as Investigation Report were sought for, from the SIT and as per 

order, passed by this Court below the application (Ex.90), copies of 

necessary documents etc, have been provided to the accused persons. 

 Thus, the provisions of Section-207 CrPC substantially complied with and 

at the time of arguments, none of the ld. Advocates for the defence could 

satisfy this Court, as to how and why the right of defence has been 

seriously prejudiced, because of non-supplience of copies of documents 

on which prosecution has relied on. 

 

[12] COMMITTAL OF CASE TO COURT OF SESSION:  

                             (Sec.209 CrPC) 

A detailed committal inquiry contemplated in the old Code has been taken 

away by Section 209 CrPC. 

This Section lays down that when, the accused appears or is brought 

before the Magistrate and it appears to the Magistrate that the offence is 

triable exclusively by the Court of Session, he shall commit the case to the 
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Court of Session. When it says so, it means that the Magistrate shall hear 

the accused and then, decide whether the offence disclosed, is really one 

triable by the Court of Session. 

Both under Sections- 209 and 193, the commitment is of the case and not 

of the accused. 

The case may be committed, even if, one of the several accused persons, 

in custody has absconded. 

Where the accused had earlier been appearing before the Magistrate and 

has received copies of police papers, mere physical absence of such 

accused, at the time of passing committal order, does not cause any 

prejudice and such irregularity does not vitiate the committal.  

In this matter, the ld. Magistrate, after suppliance of copies of police 

papers to the accused and having found the offences exclusively triable by 

Court of Session, has committed the Criminal Case Nos: 570/2002, 

2021/2002 and 2940/2002 to this Court by committal orders dtd;           

17-6-2002, 7-10-2002 and 4-1-2003 respectively. 

Thereafter, as the provisions of the POTA were made applicable, the 

remaining 15 supplementary charge-sheets were directly submitted by the 

Investigating Officer before the Special Court, POTA, Ahmedabad. 

However, after removal of the POTA, the last supplementary charge-sheet 

was submitted before the Railway Magistrate, Godhra on 17-11-2009, 

which came to be registered as Criminal Case No. 26979/2009 and the 

said case has also been committed to this Court by committal order dtd;   

5-12-2009. 
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[13] LEGAL- AID TO THE ACCUSED                              (Sec.304 CrPC) 

This is a new Section which enables the Sessions Court to assign a 

pleader for the defence of the accused at the expense of the State, 

provided  he is unrepresented and the Court is satisfied that he has no 

sufficient means to engage a pleader. 

It is not the type of charge or nature of offence committed, but the 

disability of the accused on account of indigence, illiteracy or may other 

disability of the accused, that entitle him free legal services, at the cost of 

the State. 

Sufficient time and complete papers, should also be made available, so 

that the advocate chosen may serve the cause of justice. 

Legal aid should be real and effective and not the mockery of legal aid. It 

should therefore, be given to accused, not as charity but, fulfillment of 

Constitutional obligation. A knowledgeable and experienced lawyer is 

therefore, the requirement. 

The right under this Section cannot be restricted to a person under arrest, 

as it can be availed of, by a person who has been released on bail. 

In the present case, since the accused have no sufficient means to engage 

pleader, upon there applications, this Court by order dtd; 8-6-2009 passed 

below applications (Exh. 5, 6 and  8 to 13), appointed ld. Advocates 

Mr.A.A.Hasan, Mr.Y.A.Charkha, Mr.L.R.Pathan, Mr.I.M.Munshi, 

Mr.Javed Shaikh and Mr.S.M.Dadi  to defend the accused persons. 

Accordingly, they appeared vide appearance pursis Exh. 15,16 and 17.  

 

[14] APPOINTMENT OF SPECIAL/ASST. PUBLIC PROSECUTORS: 

These being special cases, in view of the direction given by the Hon'ble 

Supreme Court, while constituting special Courts for expeditious trial, the 
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State Government, after consultation with the SIT, appointed 

Mr.J.M.Panchal, Ld. Senior Advocate as Special Public Prosecutor and to 

assist him, Mr.A.Y.Kogje, Ld.Advocate and Mr. N.N. Prajapati, Ld. 

Advocate, as Assistant Public Prosecutors by special order dtd; 19-6-2009 

(Exh.19). 

[15] ABATEMENT OF TRIAL: 

After the arrest, during the pendency of trial, in all five  accused persons 

have expired  and this Court, before framing charge, after verifying the 

record, passed order on  25-6-2009,  with regard to abatement of case, 

against the deceased  accused. The details is as under: 

 

Sr. 

No. 

S.C.No Accu. 

No. 

Name of Accused 

1 69/09 8 Fakrudin Isub Musalman 

2 69/09 19 Gulzar Ali Agnu Ansari 

3 69/09 25 Husen Mohmad Dhobi Musalman 

4 69/09 46 Shirajbhai Abdulla Jamsa Musalman 

5 71/09 7 Iliyas Sikandar Giteli 

 

[16] JUVENILE OFFENDERS/ACCUSED PERSONS: 

The trial proceedings with regard to Juvenile offenders (accused) came to 

be separated and at present, they are on bail and the separate trial is till 

pending against them, before the Special Magistrate, Juvenile Board, 

Godhra. The details thereof is as under: 

 

Sr. 

No. 

S.C.No Accu. 

No. 

Name of Accused 

1 77/09 3 Anwar Abdulla Ahemad Kalandar 

2 78/09 3 Moahmad Sakir @ Babu S/o Abdul 

Kadir Abdulgani pataliya 
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[17] CHARGE AND  PLEA:                                                (Sec. 228 CrPC) 

The object of framing charge is to give notice of the essential facts which 

the prosecution proposes to establish, to bring home the charge to the 

accused, so that he may not be prejudiced in his defence. The charge may 

not contain elaborate details, but there should be no doubt left in the mind 

of the accused, as to what is the case against him and what allegations he 

has to meet. 

The Court is not expected to frame the Charge mechanically, but has to 

exercise its judicial mind to the given facts of the case. 

Reading of Sections-227 and 228 together, it would be clear that at the 

beginning of the trial, the truth, veracity and effect of the evidence which 

the prosecution proposes to adduce, are not to be meticulously judged. 

At the stage of framing Charge, the Court is not to hold an elaborate 

inquiry, only prima facie case is to be seen. While exercising the power 

under this Section, the Judge is not required to record his reasons for 

framing Charge against the accused. 

It is mandatory to read out the Charge framed to the accused and explain 

it to him and then, to ask whether he pleads guilty or claims to be tried.  

In this case, after ascertaining that copies of all the relevant papers have 

been furnished to accused, this Court had heard both the sides, on the 

point of framing Charge and having found prima facie material, has 

framed the Charge against the accused on 25-6-2009 at Ex. 29 in Sessions 

Case No.69/2009 and then, recorded their plea at Ex. 30 to 79, but they 

denied the Charges and claimed for trial. 

In the same manner, separate charge, came to be framed in remaining 

Sessions Case No.70/2009 to 86/2009 and then, recorded the plea of the 
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accused persons concerned, but they  pleaded  not guilty and claimed for 

trial. 

In Sessions Case No.204/2009, charge was framed on 24-12-2009 at Exh. 

7 and recorded the plea of the accused but he also pleaded not guilty and 

claimed for trial.    

Not only that, after framing charge, the copies of charge have also been 

provided to both the sides, prosecution as well as defence, by the Court 

and in turn, they have also submitted their declaration pursis (Ex. 80 and 

81) in token of receipt of the copy of charge (Ex.29). 

However, during the pendency of trial and even at the stage of arguments, 

none of the accused has raised any kind of objection, against the contents 

of the Charges framed.  

 

[18] CONSOLIDATION OF CASES:   

In the Cri.Pro.Code or in the Criminal Manual, there is no specific 

provisions for consolidation of criminal cases, for the purpose of recoding 

evidence. 

However, the Sessions Cases Nos. 70/2009 to 86/2009 and 204/2009 are 

the cases, with regard to supplementary charge-sheets, this Court, after 

framing charge in each case separately, passed order on 25-6-2009 for 

consolidation/clubbing of all these Sessions Cases, with the main Sessions 

Case No. 69/2009 and thereby, ordered to record oral as well as 

documentary evidence, only in Sessions Case No. 69/2009.  

In Sessions Case No. 204/2009, the accused person who was absconding, 

came to be arrested after seven years, and after committal of his case by 

order dtd;5-12-2009 to this Court, charge came to be framed and then, the 

said case also clubbed/consolidated with Sessions Case No. 69/2009 for 
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the purpose of recording oral and documentary evidence by order dated; 

24-12-2009. The said accused by submitting pursis dtd; 29-12-2009 (Exh. 

858) adopted the earlier evidence on record. 

None of the parties have ever objected or challenged the said 

decision/order and thus, it attains finality.  

 

[19] TESTIMONIAL COLLECTION: 

In order to substantiate and fortify the charges against accused persons, 

the prosecution has placed reliance on the following "viva-voce" 

evidence.               

           

(A) Railway Staff 

Sr. 

No 

P.W 

No. 

Exh 

No.

  

Name Designation Date of 

Depo- 

sition 

1 111 712 Fatehsinh D.Solanki Points Man 14/10/09 

2 116 721 Uday C.Katiyar Junior Eng. 26/10/09 

3 126 742 Harimohan F.Meena Asst.St.Master 03/11/09 

4 127 744 Rajedraprasad M.Meena Asst.St.Master 04/11/09 

5 128 748 Akhilkumar G.Sharma Asst.St.Master 04/11/09 

6 131 760 Mukesh R.Panchori Asst.Driver 10/11/09 

7 132 764 Suleman A.Shaikh Section Engr. 10/11/09 

8 135 777 Satyanarayan P.Varma Guard  12/11/09 

9 136 780 Sajjanlal M.Raniwal Ticket Examiner 12/11/09 

10 138 783 Gulabsinh L.Tadvi Parcel clerk 16/11/09 

11 153 822 Rajubhai L. Rathod Points Man 03/12/09 

12 162 845 Gangaram J.Rathod Sr.Sec.Engr  23/12/09 

13 185 917 Janak B.Popat Jr.Engr. 19/01/10 

14 228 1189 Rajendrarao R. Jadav Driver 15/03/10 
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(B)     Medical Officers: 

Sr. 

No. 

P.W. 

No. 

Exh. 

No. 

Name Hospital  Date of 

Depo-

sition 

1 47 395 Dr.Shashikant B.Nagori Civil Godhra 17/08/09 

2 48 402 Dr.Amit S. Panchal PHC Halol 17/08/09 

3 49 414 Dr.Rinkesh C. 

Champaneria 

PHC Kalol 18/08/09 

4 50 422 Dr.Kinjal H.Doshi Civil Godhra 18/08/09 

5 51 429 Dr.Subhashchandra M. 

Sutariya       

Civil Godhra 20/08/09 

6 52 435 Dr.Rajeshkumar 

S.Vaidhya 

PHC Morva 20/08/09 

7 53 443 Dr.Mukeshbhai S.Patel PHC Kalyana 24/08/09 

8 54 448 Dr.Paroshottambhai 

G.Rathod 

PHC Sampa 24/08/09 

9 55 456 Dr.Yogeshbhai A.Jain PHC Santroad 25/08/09 

10 56 462 Dr.Rohini A. Katti Civil Godhra   25/08/09 

11 57 466 Dr.Swapnshil B. Shah TB cent Godhra 25/08/09 

12 58 477 Dr.Kananbala S.Sainik PHC Vejalpur 26/08/09 

13 59 485 Dr.Shilpaben K.Yadav Civil A'bad 26/08/09 

14 60 487 Dr.Bhavin S.Shah Civil A'bad 26/08/09 

15 61 513 Dr.Mukesh D.Patel Private A'bad 27/08/09 

16 62 520 Dr.Subhash S.Sinha PHC Morva 31/08/09 

17 63 526 Dr.Rupkumar M. Agrwal Private A'bad     31/08/09 

18 64 532 Dr.Mohmad  S. 

Shirgavkar 

Private A'bad 01/09/09 

19 65 534 Dr.Vinodkumar D. 

Shahu 

Miletry A'bad 01/09/09 

20 66 537 Dr.Hashmukhbhai B. 

Patel 

Pvt.Visnagar 01/09/09 

21 67 542 Dr.Sanjay A.Raval Pvt.A'bad 01/09/09 

22 68 544 Dr. Parulben R.Waghela Civil A'bad 01/09/09 

23 69 551 Dr.Binaben K.Parikh Civil Godhra 02/09/09 
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24 70 556 Dr.Chandrahas K. 

Cikenavish 

Civil Godhra 02/09/09 

25 71 590 Dr.Anilkumar K.Patel CHC Harij 02/09/09 

26 72 595 Dr.Pravinbhai K.Patel Ref. Kathlal 03/09/09 

27 73 600 Dr.Pravinbhai D.Kumar Pvt.Godhra 03/09/09  

28 176 895 Dr.Jayeshchandra M. 

Vasetiyan       

Civil Godhra                                      

Civil Limbdi 

12/01/10 

29 180 906 Dr.Juber M. Mamji Pvt. Godhra 18/01/10 

               

              

(C)    F.S.L. Experts etc : 

 

Sr. 

No. 

P.W. 

No. 

Exh. 

No. 

Name Designation  Date of 

Depo- 

sition 

1 145 794 Jitendrakumar C.Patel Photographer 24/11/09 

2 187 931 Kishorsinh J.Sarvaiya Fire officer 21/01/10 

3 225 1150 Mukeshbhai N.Joshi Scnt. officer 10/03/10 

4 226 1158 Satishchandra G. 

Khandelwal 

Asst.Director 11/03/10 

5 227 1161 Dipakkumar P.Talati Asst.Director 11/03/10 

6 239 1263 Amita D.Shukla Scnt. officer 12/04/10 

7 240 1347 Mohindersing J.Dahiya Director 13/04/10 

    

                 

(D) Executive  Magistrates 

 

Sr. 

No 

 

P.W. 

No.

  

Exh. 

No. 

Name Designation Date of 

Depo- 

sition 

1 41 299 Mahendrabhai L.Nalvaya Ex.Magistrate 03/08/09 

2 42 320 Kanaksinh C.Pasaya Ex.Magistrate 04/08/09 

3 212 1092 Naranbhai K.Muchhar Ex.Magistrate 23/02/10 
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(E) Judicial  Magistrates 

 

Sr. 

No 

P.W. 

No. 

Exh. 

No.

  

Name Designation Date of 

Depo- 

sition 

1 207 1063 Ambalal R.Patel Rly.Magistrate 11/02/10 

2 246 1467 Rajnikant K.Parmar C.J.Magistrate 26/05/10 

3 250 1578 J.K.Ghoghra Sr.Civil Judge 22/07/10 

4 252 252 M.D.Bhatt Sr.Civil Judge 26/07/10 

5 253 1958 P.G.Vyas Sr.Civil Judge 27/07/10 

                

(F) Passengers: 

 

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

Name Resi.    Date of 

Depo- 

Sition 

1 76 613 Hariram S.Chauhan Nanhaganj(UP) 09/09/09 

2 77 614 Rajendrasinh R.Rajput Kadi 09/09/09 

3 78 615 Raju K.Pande Bhavnagar 09/09/09 

4 79 619 Amarkumar J.Tiwari Ahmedabad 10/09/09 

5 80 621 Gnanprasad L.Chorsiya Ahmedabad 10/09/09 

6 81 625 Pujaben B.Kushwah Bhavnagar 14/09/09 

7 82 627 Virpal C.Pal Vapi 15/09/09 

8 86 638 Hariprasad M.Joshi Ahmedabad 23/09/09 

9 89 648 Premaben A.Mali Maroili(UP) 29/09/09 

10 90 650 Rubidevi S.Mali Patkitola(UP) 29/09/09 

11 96 666 Satishkumar R.Mishra Vadodara 05/10/09 

12 97 668 Hariprasad M.Sharma Shuklagunj(UP) 05/10/09 

13 99 674 Prakash H.Taili Surat 06/10/09 

14 102 680 Rampal J.Gupta Surat 07/10/09 

15 103 681 Somnath S.Kahar Surat 07/10/09 

16 113 715 Radheshyam R.Mishra Hedhnapur(UP) 14/10/09 
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17 114 719 Subhashchandra 

R.Mishra 

Miramau(UP) 26/10/09 

18 119 729 Punamkumari S.Tiwari Ahmedabad 27/10/09 

19 202 1024 Govindsing R.Panda Vijaynagar(UP) 04/02/10 

         

(G) Karsevaks 

 

Sr. 

No

. 

P.W. 

No. 

Exh 

No. 

Name Resi.     Date of 

Depo- 

sition 

1 74 607 Kalpeshbhai A.Jha Ahmedabad 07/09/09 

2 75 610 Nilkanth T.Bhatiya Ahmedabad 08/09/09 

3 83 630 Vinaben M.Patel Ahmedabad 16/09/09 

4 84 634 Hetalben B.Patel Kadi 17/09/09 

5 85 637 Rakeshbhai K.Patel Ahmedabad 23/09/09 

6 87 641 Maheshbhai J.Shah Ahmedabad 24/09/09 

7 88 642 Shantibhai S.Patel Ahmedabad 24/09/09 

8 91 651 Keshubhai D.Patel Derol Kampa 29/09/09 

9 92 652 Dineshbhai N.Patel Nugar 29/09/09 

10 93 657 Shardaben M.Patel Run 30/09/09 

11 94 662 Bachubhai D.Ladva Ahmedabad 01/10/09 

12 95 663 Vandnaben R.Patel Kadi 01/10/09 

13 98 670 Maheshkumar 

C.Chaudhri 

Punasan 05/10/09 

14 107 690 Purshottambhai G.Patel Khavad 08/10/09 

15 109 695 Mukeshbhai R.Makwana Ahmedabad 12/10/09 

16 110 696 Bhupatbhai M.Dave Ahmedabad 12/10/09 

17 117 726 Gandaji R.Thakor Nana 27/10/09 

18 118 727 Ashwinbhai G.Patel Ahmedabad 27/10/09 

19 120 731 Nitinbhai C.Patel Nugar 28/10/09 

20 121 732 Amrutbhai J.Patel Nugar 28/10/09 

21 122 733 Babubhai S.Patel Gomanpura 28/10/09 

22 123 734 Rambhai B.Patel Ijpura 28/10/09 
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23 124 738 Dilipbhai J.Patel Ahmedabad 29/10/09 

24 125 739 Jitendragiri M.Goswami Gamanpura 29/10/09 

25 150 812 Jayantibhai U.Patel Gamanpura 30/11/09 

26 157 828 Savitaben T.Sadhu Kadi 17/12/09 

27 160 839 Hirabhai U.Patel Gamanpura 22/12/09 

28 168 867 Mandakiniben N.Bhatiya Ahmedabad 04/01/10 

29 170 873 Pravinkumar A.Patel Visnagar 05/01/10 

30 175 891 Gayatriben H.Panchal Ahmedabad 12/01/10 

                                  

(H) Vishva Hindu Parishad Workers, Godhra: 

Sr. 

No

. 

P.W 

No. 

Exh. 

No. 

Name Occupation Date of 

Depo- 

sition 

1 149 810 Janabhai K.Dave Construction 30/11/09 

2 151 814 Dipakkumar N.Soni Business 30/11/09 

3 154 823 Chandrashankar N.Shenaiya Agriculture 03/12/09 

4 155 825 Manojbhai H.Adwani Transport 16/12/09 

5 159 834 Rajechbhai V.Darji Tailoring 21/12/09 

6 167 862 Harshukhlal T.Adwani Business 30/12/09 

7 172 878 Nitinkumar@ Kakul H. 

Pathak 

Construction 09/02/10 

8 203 1040 Dilipbhai U.Dasadiya Service 09/02/10 

9 208 1067 Murlidhar R.Mulchandani Transport 16/02/10 

                              

(I) Fire Brigade Employees: 

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

Name Occupation Date of 

Depo- 

sition 

1 129 755 Kanubhai C. Variya Fireman 05/11/09 

2 130 757 VijayKumar R. Sharma Fireman 09/11/09 

3 133 766 Rupsinh C.Bariya Operator 10/11/09 

4 156 826 Pradipsinh B. Thakor Driver 17/12/09 

5 165 855 Sureshgiri M.Gosai Fireman 29/12/09 
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(J)    Police Officers: 

(I)  G.R.P. 

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

Name Designation Date of 

Depo- 

sition 

1 140 786 Punjabhai B.Patanvadiya Head Constable 17/11/09 

2 144 793 Mansinh N.Vasava Constable 23/11/09 

3 146 799 Laxmansinh N.Chauhan Constable 25/11/09 

4 148 802 Hemendra R.Das Constable 25/11/09 

5 152 819 Mahendrasinh B.Mahida Constable 02/12/09 

6 158 832 Hirabhai Dolabhai 

Chauhan 

Constable 18/12/09 

7 161 841 Indrasinh Prabhatsinh 

Solanki 
Asst. Sub Insp. 22/12/09 

8 163 852 Chhatrasinh G.Chauhan ASI 24/12/09 

9 166 859 Dolabhai A.Bariya Constable 29/12/09 

10 199 986 Prabhatbhai P.Bhoi Constable 01/02/10 

11 230 1196 Mohbatsinh J.Jhala PSI 16/03/10 

(II)  R.P.F. 

1 164 854 Shri Mohan J.Yadav Constable 24/12/09 

2 171 876 Ambishkumar S.Sanke Constable 05/01/10 

3 173 885 Kraransinh L.Yadav Constable 07/01/10 

(III)  City Police: 

1 137 782 Kantibhai R.Damor Const.(Driver) 16/11/09 

2 139 785 Jashvantsinh K.Bariya Const.(Operator) 17/11/09 

3 141 787 Jashvantsinh G.Bariya Const.(Operator) 18/11/09 

4 142 790 Mangalbhai R.Bariya Const.(Driver) 19/11/09 

5 143 792 Vinubhai K.Vankar Const.(Driver) 19/11/09 

6 147 801 Rayajibhai G.Parmar PSI 25/11/09 

7 169 868 Babubhai B.Patel ASI 04/01/10 

8 177 897 Mansing H.Pargi Const.(Operator) 12/01/10 
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(IV)  Others: 

 

1 181 907 Bhupatdan V.Gadhvi Head Const. 18/01/10 

2 198 985 Gulabsinh A.Chauhan ASI 01/02/10 

3 209 1073 Pravinsinh M.Gadhvi PSI 18/02/10 

4 210 1074 Umarkhan K.Malek PSI 18/02/10 

5 211 1075 Bhikhabhai R. Machhi PSI 18/02/10 

6 213 1099 Rupsinh A.Navi ASI 23/02/10 

7 217 1118 Ambalal C.Patel PI 25/02/10 

8 218 1126 Ramsinh K.Patel PSI 02/03/10 

9 219 1127 Surjibhai S.Baranda Dy.SP 02/03/10 

10 220 1130 Ashokkumar M.Muniya Dy.SP 03/03/10 

11 222 1136 Kantilal J.Vairagi PI 04/03/10 

12 223 1137 Jeshingbhai S.Kher PI 04/03/10 

13 229 1195 Jitendrakumar R. Tiwari CPI 16/03/10 

14 235 1225 Mehbubbeg U. Mirza PI 31/03/10 

15 238 1262 Bhaskar R.Simpi Dy.SP 12/04/10 

16 242 1389 Raju B.Bhargav DSP 28/04/10 

17 243 1393 Suryakant B.Patel PSI 29/04/10 

18 247 1487 Kishorsinh B.Jadeja DySP 01/06/10 

19 248 1555 Anupsinh Gehlot DSP 19/07/10 

20 249 1576 S.G.Bhati DIG 22/07/10 

21 251 1586 J.K.Bhatt DIG 26/07/10 

   

(K) Panch witnesses :           I - (General): 

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

Name Subject Date of 

Depo- 

sition 

1 1 84 Sureshbhai D.Naliyani Place of Incident 01/07/09 

2 3 97 Indrakumar M.Krushnani Fire Fighter-GRQ 

8041 

02/07/09 
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3 6 106 Prakash K.Ahuja STD PCO 07/07/09 

4 12 125 Ajaysinh R.Chauhan Inquest 13/07/09 

5 13 129 Ismail A.Durvesh Petrol Pump 13/07/09 

6 14 133 Mehbub I.Patel Petrol Pump 14/07/09 

7 16 179 Karsanbhai J.Prajapati Deadbody 16/07/09 

8 17 180 Ramaben K.Goswami Inquest 16/07/09 

9 18 182 Arvindbhai K.Waghela Coach S-6 16/07/09 

10 19 193 Prahladbhai S.Patni Clothes 20/07/09 

11 20 195 Sureshbhai L.Upasani Registers 20/07/09 

12 21 197 Umang G.Thakkar Warrant 20/07/09 

13 22 202 Shantilal Babaldas Patel Deadbody 21/07/09 

14 26 217 Dashrathbhai S.Bariya Motor Byke 22/07/09 

15 27 219 Bhupatbhai M.Chauhan Coach S-6 22/07/09 

16 28 222 Babulal L.Tolani Coach S-2/S-7 23/07/09 

17 29 224 Ashokbhai K.Rode Logbooks 23/07/09 

18 34 241 Mithilesh R.Katariya Photographs 27/07/09 

19 35 277 Kalyan S.Patil Specimen Sign. 28/07/09 

20 43 370 Vasudev P.Hundlani Mala Garrage 10/08/09 

21 44 372 Tulsidas A.Sevani Cartrige 

Rickshaw 

10/08/09 

22 134 773 Dineshbhai J.Prajapati Mobile 11/11/09 

23 200 1073 Karansinh R.Jhala Loadging-

Rickshaw-Tempi 

03/02/10 

 

 

      Panch witnesses :              II – Discovery–Recovery:  

Sr. 

No. 

P.W. 

No. 

Exh. 

No. 

Name Date of  

Deposition 

1 2 92 Pavankumar N.Nagdev 02/07/09 

2 5 104 Devidas G.Lakhani 06/07/09 

3 7 110 Mohanlal P.Dhenuwani 07/07/09 

4 8 112 Hemang H.Patel 08/07/09 
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5 10 118 Rajubhai M.Patel 09/07/09 

6 11 121 Narendrakumar J.Lakhwani 09/07/09 

7 15 139 Girishbhai N.Dabgar 14/07/09 

8 36 282 Ishwarbhai V.Padhiyar 29/07/09 

9 38 290 Visandas T.Samiyani 30/07/09 

10 39 293 Ganpatbhai J.Bhoi 30/07/09 

11 45 380 Rajubhai S.Thakor 10/08/09 

12 46 385 Jignesh H.Viradiya 11/08/09 

 

 

Panch witnesses:                      III - Arrest: 

1 4 100 Harshadkumar N.Rana 06/07/09 

2 23 204 Ranjitbhai B.Rathod 21/07/09 

3 24 209 Manishkumar V.Rana 22/07/09 

4 31 229 Rupeshkumar S.Bansal 23/07/09 

5 32 233 Altaf G.Pathan 23/07/09 

6 37 286 Tushar B.Patel 29/07/09 

7 201 1015 Dipakkumar C.Trivedi 03/02/10 

8 204 1046 Nainsing S.Rathod 10/02/10 

9 214 1106 Laxmandas G.Rajai 24/02/10 

  

 

Panch witnesses :                     IV - Hostile: 

1 9 115 Hiralal L.Saraiya 09/07/09 

2 25 215 Trilokchand D.Punjabi 22/07/09 

3 30 226 Dipakkumar B.Parmar 23/07/09 

4 33 235 Dineshbhai M.Chauhan 23/07/09 

5 40 296 Bantusinh R.Chauhan 30/07/09 
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(L) Witnesses Relating to Gold Articles:  

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

            Name Date of  

Deposition 

1 100 675 Sureshbhai N.Soni 06/10/09 

2 101 676 Jagdishbhai J.Soni 06/10/09 

3 104 686 Jethalal P.Magnani 08/10/09 

4 105 687 Tusharbhai S.Soni 08/10/09 

5 106 688 Hiren S.Soni 08/10/09 

         

(M) Other Witnesses: 

 

Sr. 

No. 

P.W. 

No. 

Exh. 

No. 

            Name  Date of 

Deposition 

1 108 694 Naranbhai G.Patel 12/10/09 

2 112 713 Arvindbhai S.Hirani 14/10/09 

3 115 720 Raj R.Mehta 26/10/09 

4 174 888 Dilipbhai M.Gohel 11/01/10 

5 183 915 Sofiyaben S.Dhantiya 19/01/10 

6 184 916 Jetunbibi S.Shaikh 19/01/10 

7 188 932 Mustak Ahmad N.Rangrej 21/01/10 

8 191 953 Mustak Ahmad N.Nakhuda 28/01/10 

9 195 975 Yusuf H.Bhatti 29/01/10 

10 197 983 Chandrashankar P.Mehta 01/02/10 

11 205 1047 Shardul B.Gajjar 10/02/10 

12 206 1060 Bhikhabhai H.Bariya 10/02/10 

13 216 1115 Mohmad Imdad B.Ansari 25/02/10 

14 224 1139 Ranjitsinh J.Patel 04/03/10 

15 231 1206 Prabhatsinh G.Patel 23/03/10 

16 233 1219 Dilipkumar G.Chelani 29/03/10 

17 236 1231 Ajay K.Bariya 31/03/10 

18 237 1252 Sikandar M.Shaikh 07/04/10 
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(N) Hostile Witnesses: 

Sr. 

No. 

P.W. 

No. 

Exh. 

No. 

             Name Date of  

Deposition 

1 178 902 Hasinabanu M.Hayat 13/01/10 

2 179 903 Rajiyabanu M.Bhatuk 13/01/10 

3 182 909 Taherabibi I.Mafat 18/01/10 

4 186 923 Mustak Ahemad H.Bhobha 21/01/10 

5 189 941 Firozbhai I.Posti 27/01/10 

6 190 952 Vinodbhai G.Chauhan 28/01/10 

7 192 960 Riyazuddin A.Pathan 29/01/10 

8 193 972 Suleman M.Bhatuk 29/01/10 

9 194 974 Rehanabanu S. Badam 29/01/10 

10 196 978 Irfan Y.Mitha 29/01/10 

11 215 1108 Rameshbhai R.Solanki 24/02/10 

12 221 1131 Arvindbhai R.Solanki 03/03/10 

13 232 1214 Iliyas Husen Mulla 25/03/10 

14 234 1220 Anwar A. Kalander 29/03/10 

      

 

(O)       Investigating Officers: 

Sr. 

No 

P.W. 

No. 

Exh. 

No. 

             Name Designati

on 

Date of 

Depo- 

sition 

1 230 1196 Mohbatsinh J.Jhala PSI 16/03/10 

2 238 1262 Bhaskar B.Simpi Dy.SP 12/04/10 

3 241 1366 Kantigiri C.Bava Dy.SP 19/04/10 

4 244 1406 Noel Parmar Dy.SP 05/05/10 

5 245 1457 Jashvantkumar R.Mothaliya DSP 

(SIT) 

24/05/10 
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[20] DOCUMENTARY EVIDENCE: 

The prosecution, during the trial, has also produced certain documents in 

support of the charges. As the documents are in huge numbers, not 

desirable to describe in detail at this stage, however, attempt has been 

made to categorized them properly, in the following manner. 

No Particulars Exhibits Date/ 

Period 

1 Complaint 1190 27-2-2002 

2 Panchnama  of  

place occurrence  

85 27-2-2002 

3 Inquest  

Panchnama 

181 

203 

27-2-2002 

3-4-2002 

4 Panchnama of  

Coach No. S-6 

86 28-2-2002 

5 Panchnama of Coach 

No.S-2 & S-7 

183,  223 1-5-2002 

15-7-2002 

6 Panchnama of  

Fire Fighter 

98 7-3-2002 

7 Panchnama of Three 

Wheeler Tempo 

377 16-7-2002 

8 Panchnama of  

Identification of  

Dead Bodies 

126, 146 to 177, 181 27-2-2002 

28-2-2002 

9 Panchnama of  

Unidentified  

Dead Bodies 

 

178 28-2-2002 
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10  Panchnama  of  

Arrest/body of  

accused persons 

206,  210,  211,  216,  

227,  230,  231,  232,  

234,  236,  244,  252 to 

261,  263 to 274, 287, 

321,  997, 1016, 1031 

8-4-2002 

5-2-2003 

6-2-2003 

etc 

 

11 Recovery/  

Discovery  

Panchnamas 

93, 101,  105,  107,  

111, 113,  116,  122,  

140,  218,  283,  294,  

297,  367,  373,  381,  

386,  388,  774,  942,  

1036, 1037,1107,1109,  

1110, 1132, 1372, 1407 

----- 

12 Panchnamas'  

Slips 

94, 95, 135 to 138, 184 

to 191, 212, 213, 284, 

292, 298, 374 to 376, 

382, 389, 943, 944, 

1027, 1029, 1038, 1369 

to 1371  

----- 

13 Panchnamas of  

T.I.Parade 

242, 302, 305, 308, 

312, 315, 318, 323, 

326, 329, 332, 335, 

337, 339, 342, 345, 

347, 350, 353, 354, 

357, 360, 363,  1097 

----- 

14 P.M.Notes 396 to 400, 403 to 409, 

415 to 420, 423 to 425, 

27-2-2002 
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430 to 434, 436 to 439, 

444 to 447, 449 to 451, 

457 to 461, 463 to 465, 

467 to 471, 478,  480,  

482,  486, 521 to 525 

15 Injury Certificates, 

Case Papers etc.  

488 to 509, 514, 527, 

528, 533, 535, 536, 538 

to 541, 543, 545, 546, 

547, 548,  552 to 555, 

557 to 589, 591, 596 to 

599, 601, 602, 896, 992 

----- 

16 DNA Test Reports 

of dead bodies 

1481, 1482, 1483, 17-8-2002 

20-11-2002 

27-5-2003 

17 Lie Detection Test  

Reports 

1322, 1345 7-6-2002 

13-1-2003 

18 FSL Reports 1151 to 1154,  1159, 

1160,  1162 to 1186, 

1264 to 1339, 1344,  

1345, 1348 to 1357, 

1367, 1409, 1410,  

1781 

3-7-2002 

etc 

19 Other  

Documents 

102, 108, 119, 130, 

134, 194, 196, 198, 

199,  205,  225, 228, 

245 to 249,  250,  251,  

----- 
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262, 278, 301,  303,  

304,  306,  307,  309 to 

311, 313,  314,   316,  

317,  321,  322,  324,  

325,  327,  328,  330,  

331,  333,  334,  336, 

338,  340, 341,  343,  

344,  346,  347,  348,  

349,  351,  352,  355,  

356,  358,  359,  361,  

362,  371,  378, 379,  

410,  411,  421,  452,  

473,  479,  481,  483,  

484,   667,  669,  677,  

689,  714,  716,  743,  

745,  746,   749,   761, 

765,  778,   789,  791,  

795,  796,  815,  816,  

817,  818,  820,  827,  

835,  836,  846,  847,  

870,  871,  879,  880,  

881,  889,  890,  896,  

908,  912,  918,  919,  

929,  930,  933 to 937,  

945,  946,  954 to 956,  

961 to 970,  973,  976,  
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977,  979,  980,  984,  

988,  989 to 991,  993 

to 996,  998 to 1000,  

1014,  1017,  1018,  

1041,  1043,  1048 to 

1059,  1093 to 1098,  

1107,  1111,  1112,  

1138,  1202,  1207,  

1215,  1221,  1222,  

1226 to 1230,  1232,  

1233,  1237 to 1240,  

1246,  1253,  1461,  

1468 to 1471,  1474,  

1475, 1480,  1505,  

1506,  1156 to 1567,  

1577,  1579 to 1582,  

1587,  1591,  1592,  

1597,  1599,  1770,  

1793 to 1870 

20 Sanction Orders 1001 to 1008, 1399,  

1783 to 1792 

20-9-2002 

18-12-2002 

etc 

 

Closure: 

The prosecution after completion of recording of evidence had earlier 

closed their right by submitting pursis dtd; 5-6-2010 (Ex.1492). However, 

in view of the order 18-6-2010,  passed by the Hon'ble High Court, in Spl. 
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Cri. Application No. 392/2010, the prosecution witnesses with regard to 

statements recorded under Section-32 of the POTA, came to be examined. 

Thereafter, again the prosecution by pursis dtd; 28-7-2010 (Ex.1603) have 

declared about closure of their right of evidence. 

[21] DEFENCE  EVIDENCE: 

The accused persons, during the trial, at the time of Cross-Examination of 

witnesses concerned, have brought the following documents on record, in 

support of their defence. 

Sr. 

No. 

Exh.    Particulars 

1 103 Depo. of H.N. Rana in SC 133/02  

(PW-15/Exh.12) 

2 379 Panchnama dt 13-1-03 of C.C.No.3024/03 

3 791 Depo. of Witness.   in SC No.133/02 

4 817 Judgment  of  TADA   S.C No.8/93 

5 818 Judgment  of  POTA   S.C No. 18/92 

6 820 Judgment of  S.C.No.173/02  

7 835 Panchnama of C.R.No. I-393/90  

8 836 Cri. Case No. 580/91 (Charge-sheet) 

9 870 Depo. Exh.104 of Witness in S.C.No.133/02 

10 871 Judgment of S.C.No. 133/02 

11 879 Affidavit of Kakul Pathak 

12 880 Deposition of C.C.No.2839/05 

13 881 Charge-sheet in C.C.No. 2839/05 

14 890 Noting about conviction etc.  

15 945 Application by witness to SIT 

16 946 Affidavit of Witness 
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17 979 Xerox copy of Application to SIT 

18 980 Affidavit of witness 

19 1200 Depo. of Jhala in S.C.No. 176/02 

20 1237 Copy of Summons - Report  

21 1238 Statement of Ajay K. Bariya before SIT 

22 1239 Medical Certificate of Ajay K. Bariya 

23 1240 Original Summons with copy 

24 1461 Application from Accused received  by SIT 

25 1474 Copy of application given by Mr. Hasan  

26 1475 Copy of Order and Yadi etc. 

27 1865 to 

1867 

Photos of Kalabhai Petrol Pump 

28 1868 to 

1870 

Application and Affidevits of witness Iliyas 

Husen Mulla 

 

At the time of recording Further Statement (First time) during the period 

from 7-6-2010 to 9-6-2010, all the accused persons, orally as well as in 

writing, declared willingly that they do not wish to lead any other oral or 

documentary evidence in defence. 

However, subsequently at the time of recording their Further Statement 

(Second time) on 29-7-2010 with regard to limited additional evidence 

relating to POTA statements, some of the accused persons shown 

willingness to  examine defence witnesses. 

Accordingly, ld. Advocates for the defence had submitted application for 

issuance of summons to defence witnesses, particularly Mr.Ashish Khetan 

of Tehlka Magazine who alleged to have conducted "Sting Operation" of 

certain prosecution witnesses. 
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However, this Court, after hearing and taking into consideration the 

relevant provisions etc, rejected the said application (Ex.1628) by order 

dtd;20-8-2010. None of the accused persons have challenged the said 

decision, before Higher Forum and thus, it has attained finality.    

  

[22]  EXHIBITING OF  DECOMENTS:  

Since, certain decomuntes, though produced prior to, or during the course 

of recording evidence, either by the prosecution, or the defence, could not 

be exhibited, because of the objections raised by the otherside and the said 

issue, came to be kept pending, to be decided by the Court, at the time of 

final judgment. 

Accordingly, at the time of final arguments, attention of Ld. Advocates, 

came to be drawn and opportunity of being heard was given to them, on 

this undecided issue. 

Having gone through the said documents and considering the relevant 

provisions of the Evidence Act, except the following, the rest of the 

documents, are required to be exhibited and accordingly, ordered to be 

exhibited. 

 

No Mark Particular Date 

1 28/1 Certificate issued by Dr.Mamji 24-1-2003 

2 824/1 Paper Cutting  -- 

3 826/1 Application/Report given by the 

Firemen to the Officer 

27-3-2002 

4 873/3 Application given by injured 

Pravinbhai A. Patel 

17-4-2002 
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[23] FURTHER STATEMENT OF ACCUSED PERSONS: 

                                                                                                      (Sec.313 CrPC) 

 Section-313 empowers the Court to examine the accused, after the 

evidence for the prosecution has been taken. The object of questioning an 

accused person by the Court is to give him an opportunity of explaining 

the circumstances that appears against him in the evidence. 

  It is imperative that each and every question must be put to the accused 

separately and their answers should also be recorded separately. 

  The entire statement to the witnesses are not to be put to the accused, but 

only material facts and details are to be put. 

  After the closure of evidence, the entire evidence should be marshaled and 

arranged in a chronological order of events. For one single circumstance, 

there should be one question. That circumstance spoken by number of 

witnesses could form, the subject matter of one single question.  

Putting several facts in one question to accused, is no proper examination 

under Section 313. 

  The circumstances which are not put to the accused for explanation 

cannot be used against him. 

  Defective examination of accused causing prejudice to accused is an 

illegality. 

 Recently, the Hon'ble Supreme Court, in the case of State of Punjab Vs. 

Harisingh and others reported in AIR 2009 SC 1966 has held that: 

"In exceptional circumstances, upon the request of the accused, Court may 

prepare questionnaire and supply it, to his advocate for recording answers 

of the accused. If such course is adopted in exceptional exigency, it would 

not violate the legislative intent envisaged in Section-313 of the 

Cri.Pro.Code." 
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 Now, in the case on hand, in all 253 witnesses were examined and number 

of documents were produced by the prosecution, therefore, the entire oral 

and documentary  evidence came to be divided category-wise into 18 

parts and in all 863 questions were formed for explanation. Not only that 

before  recording Further Statement, copies of this questionnaire were 

supplied for reading to  9 to 10 groups of the accused persons who are 

literate persons, so that they could read over and explain the questions to 

illiterate accused persons. 

 Thereafter, this Court has recorded the explanation of accused persons 

separately during the period between 7-6-2010 to 9-6-2010 and then, on 

29-7-2010 with regard to additional evidence, below their plea (Ex. 30     

to 79), in Sessions Case No. 69/2009, except the accused No. 1 of 

Sessions Case No. 72/2009 who is completely bed-ridden and not able to 

remain present before the Court personally. 

 Further Statement of the said accused No. 1 of Sessions Case No.72/2009 

Idrish Ibrahim Charkha @ Shaka came to be recorded providing 

questionnaire to his ld. Advocate Mr.A.A.Hasan, as an exceptional case, 

in view of the above referred to decision (AIR 2009 SC 1966).  

 In the same way, Further Statement of accused persons concerned, came 

to be recorded in remaining Session Case Nos 70/09 to 86/2009 and 

Sessions Case No. 204/2009. 

 In the reply, almost all the accused persons have substantially denied the 

prosecution evidence and claimed to be innocent. The accused persons 

have specifically stated that they have been falsely implicated by police 

because of political or business rivalry or at the instance of some 

communal-minded persons. 
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 The accused persons have also submitted their individual written 

explanation, to show as to how and why they have been falsely implicated 

in this serious crime. 

None of the accused persons has shown willingness to enter into witness 

box, for deposition on oath in the defence. Not only that, at the time of 

recording Further Statement ( first time during period from 7-6-2010  to  

9-6-2010), they all orally as well as in writing declared that none of them 

intends to examine any witness in their defence. 

However, at the time of recording Further Statement (second time on     

29-7-2010), with  regard to additional evidence relating to statements 

recorded under Section-32 of the POTA, they shown their willingness to 

examine certain witnesses particularly in relation to "Sting Operation"  

carried out by Mr. Ashish Khetan of Tehlka Magazine. As during  the 

course of investigation or trial of offence, no private person, except police 

or Court having territorial jurisdiction, has any legal authority to record 

statement of witnesses  and that too, by way of "Sting Operation", the 

request made by accused persons, came to be rejected by this Court by 

order dtd; 20-8-2010 passed below application Ex.1628. 

Since, the said order has remained unchallenged, it has attained its 

finality.    

 

[24] PROSECUTORIAL PROPOSITIONS AND PERCEPTIONS 

& DEFENCE OF THE ACCUSED:                 (Sec. 234 & 314 CrPC) 

[A]    Mr.J.M.Panchal Ld. Special Public Prosecutor, while arguing on 

factual aspects and on the law points, has made submission, mainly on the 

following points: 

 The occurrence of incident is clearly established by the prosecution. 
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 The FIR came to be lodged by the Engine Driver without any 

undue delay. 

 Looking to the facts situation, delay of one hour in lodging FIR 

cannot be said to be intentional.  

 Even otherwise, no serious prejudice is caused to the accused 

because of delay in lodging FIR. 

  Copy of the FIR was sent to the Ld. Magistrate (Railway), on the 

same day, by the PSO. 

 No undue advantage has been taken by prosecution, either of delay 

in lodging FIR or sending copy thereof, to the Ld. Magistrate.  

 The Panchnama of place of occurrence and Inquest panchnama, 

both, were drawn simultaneously on the same day, in presence of 

panchas by different officers. 

 Seized articles were also sent to FSL by special messanger without 

any undue delay and the same were received intact. 

 As the incident was of mass casualty, autopsy on dead bodies, came 

to be done, by team of different Medical Officers of the District, in 

the open space of Railway Yard. 

 Dead bodies then, sent to Civil Hospital Sola, Ahmedabad for DNA 

Test. 

 Injured persons, first took the treatment at Civil Hospital Godhra 

and then, most of them, at Civil Hospital, Ahmedabad. 

 P.M. Notes and injury certificates duly proved. 

 Injured passengers and Karsevaks have supported the prosecution 

case. 

 After receipt of intimation, the police officials immediately rushed 

to the spot, and made all efforts to disperse the mob. 
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 15 assailants came to be apprehended armed with deadly weapons, 

from the spot by the police. 

 The police officials who were serving in Railway Police Station  

knew  some of the assailants by name and by face. 

 Remaining were arrested subsequently.   

 Discovery panchnamas duly proved, by evidence of panchas and 

police officials. 

 T.I. Parade panchnamas are also duly proved.   

  Panchnama of the Coach S-6 was drawn on 28-2-2002, and seized 

articles were sent to FSL. 

 Residues of petrol (Hydro carbons) were noticed on articles seized 

from place and coach, in scientific examination by FSL. 

 FSL Reports, correspondence etc. duly proved. 

 There is no reason to disbelieve the Expert's opinions. 

 Even in muddamal articles Carboys, seized from accused, presence 

of petrol noticed. 

 To ascertain source of petrol, samples of nearby Petrol-Diesel 

pumps, were taken and sent to FSL. 

 Revealing of facts of conspiracy hutched by some of the accused 

persons, on the previous night, provisions of POTA came to be 

invoked. 

 However, after repealing of the POTA, the Committee constituted 

therein, opined that the incident does not fall within the provisions 

of the POTA. 

 Even the POTA Committee has not denied occurrence of incident, 

in the report. 
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 The opinion given by the Review Committee and the decision of 

the Hon'ble High Court thereon, have been challenged by the 

prosecution, before the Hon'ble Supreme Court by way of Special 

Leave Petition and the said proceedings is still pending. 

 To ascertain possibility of pouring inflammable liquid, from inside 

the Coach, officers of the FSL were invited for spot and Coach 

inspection/examination. After visit and inspection, as per their 

suggestion, experiments also came to be made by placing similar 

kind of Coach, on the track, on the same place and  throwing water 

from outside and, then pouring approximately 60 litres water from 

inside the Coach. 

 The experts opinions support the prosecution case of conspiracy. 

 Confessional Statements made by the accused and witnesses also 

duly proved. 

 Confessional Statements of co-accused persons recorded under 

Section-32 of the POTA, should also be taken into consideration 

while appreciating evidence. 

 Presence of employees of Fire Fighter not denied/challenged 

therefore, their evidence about preventing of tanker by accused 

from reaching to the spot in time and damages caused to tanker, by 

pelting stones should not be ignored.  

 Theory of having evidence of minimum two or three witnesses, in 

riots cases, cannot be made applicable, since this is not a riot case at 

all, and accused should be held guilty even on the basis of evidence 

of solitary reliable witness.  

 Forming of unlawful assembly, knowledge of assault, injuries etc. 

can be said to be duly established by the prosecution.   
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 In such type of case, overt act by any particular member of 

unlawful assembly, is not the requirement of law. 

 There may be some defects, or lapses in investigation, but merely 

on this ground alone, the prosecution case should not be thrown 

overboard. 

 Mr. Panchal, in support of the above submission has also placed 

reliance on the decisions of the Hon'ble Supreme Court and the 

Hon'ble High Court and cited more than 80 reported judgments, 

which will be taken into consideration, in the later part of the 

judgment, while dealing with particular subject. 

[B]    Mr. A.A.Hasan, Mr. A.D.Shah, Mr. Y.A. Charkha, Mr. L.R. 

Pathan, Mr. I.M. Munshi and Mr. S.M.Dadi, Ld. Advocates appearing 

for the accused persons, on the other hand, in defence of the accused, have 

argued the matter at length individually and then, Mr.A.D.Shah, 

Mr.I.M.Munshi and Mr.Y.A.Charkha, have also submitted notes of their 

respective arguments at Exh.1576. Exh. 1587 and 1663.  

         Their arguments/contentions in defence, may be summarized as under: 

 There was delay in lodging FIR, though the Railway Police Station 

is hardly 1 k.m. away from the place of incident and the police 

officers had already reached to the spot. 

 In fact the FIR came to be lodged after 12.30 noon, but the time of 

lodging FIR as 9.30 a.m. is wrongly noted in the FIR. 

 There is manipulation and some facts with regard to arrest of 

assailants from the spot have been added subsequently. 

 In the same way, timings of Inquest panchnama and autopsy on 

dead bodies are also found to be in correct. 
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 In the Inquest panchnama, details with regard to articles, which 

were found on the dead bodies have not been noted with perfection. 

 There is no mention, in the Inquest panchnama, either in positive or 

in negative, about presence of any inflammable liquid like petrol, 

diesel, kerosene, acid etc on the dead bodies or articles thereon. 

 Autopsy on dead bodies came to be conducted in very hazardous   

manner without any sufficient equipments and then, PM Notes 

came to be prepared on similar lines, mostly showing the external 

and internal parts of all the bodies as "charred/roasted", all the 

injuries as "ante-mortem" and cause of death as "Shock due to 

extensive burn injuries". 

 Injured persons though sustained very simple injuries, without any 

further requirement, unnecessarily transferred to Civil Hospital, 

Ahmedabad for further treatments. 

 Almost all the Karsevaks were traveling in the train unauthorizedly 

and that too, sitting in reserved Coaches. 

 Karsevaks themselves, misbehaved with Tea-hawkers and mulsim 

girls at Godhra Railway Station on platform No.1 and beaten Tea-

hawkers. 

 Gathering of crowd was spontaneous and not as a part of 

conspiracy as alleged. 

 Theory of conspiracy, purchase of petrol, its storage etc. is table 

story concocted subsequently. 

 Story of presence of VHP workers of Godhra at Railway Station for 

welcoming and offering tea-breakfast etc. is also created other 

thought. 
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 In the same way story of preventing of Fire Fighter and attack on it, 

by stone pelting is also concocted later on, only with a view to ruin 

the political career of the accused Mohmad Kalota and Bilal Haji. 

 The evidence of nine VHP workers is not reliable and trustworthy.  

 Not a single person was apprehended from the spot, but during a 

joint combing operation, innocent persons came to be arrested by 

Railway police and Godhra Town Police and then, shown them as 

accused in both the cases. 

 The accused persons have been falsely implicated, because of 

political or business rivalry. 

 Employees of petrol pump and witnesses Ajay Kanubhai Bariya 

and Sikandar Shaikh are the planted witnesses.  

 Confessional statements of accused persons came to be recorded 

under threats and the same were retracted, at the earliest 

opportunity. 

 Confessional statements recorded under the POTA, cannot be taken 

into consideration, in the present regular trial proceedings. 

 T.I. Parades came to be conducted, in complete breach of 

established procedure and the provisions of law. 

 Signatures of panchas were taken on ready recovery/discovery  

panchnamas subsequently.   

 Most of the panch witnesses of Godhra, belong to Sindhi 

Community. 

 Witnesses of nearby area, though available, have not been 

examined. 

 Even statements of passengers and karsevaks, under Section- 161 

CrPC were recorded, after much delay. 
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 No attempt was made, by the Investigating Officer, to get verified 

the place of occurrence and Coach S-6, through FSL officers on the 

same day or on the next day. 

 Subsequently, suitable reports of the FSL officers, came to obtained 

in form of expert opinion. 

 The prosecution has changed their own story of throwing 

inflammable liquid, on Coach from out side and then, created a new 

story of pouring 140 liters petrol entering into coach from sliding 

door, after cutting vestibule of corridor. 

 Investigation, at different stage, by different Investigating Officers, 

came to be made hazardously, in a routine manner, as per the 

instructions, given to them by their Superior Officers and other 

political persons. 

 Principle of identification of accused by minimum three witnesses, 

as applicable to riots cases should be applied as a rule of caution. 

 There are material contradictions-omissions etc. in the prosecution 

evidence. 

 As there is no sufficient material on record, to hold guilty to any of 

the accused, all of them, should be acquitted, from all the charges. 

 Ld. Advocates appearing for the accused persons, have also drawn 

attention of this Court, to more than 100 decisions of the Apex 

Court which will be dealt with, at appropriate stages, in the later 

part of this judgment.  
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[25] POINTS FOR DETERMINATION: 

From the facts and evidence on record, the following points have been 

arisen, for just determination. 

1. Whether the prosecution proves beyond reasonable doubt that the 

alleged incident was occurred on 27-2-2002 at about 7.45 a.m.? 

2. Whether the prosecution further proves beyond reasonable doubt 

that the alleged incident was occurred at Godhra Railway Station, 

near 'A' Cabin (towards Vadodara), at about 1 k.m. away from the 

platform? 

3. Whether the prosecution further proves beyond reasonable doubt 

that in all 59 persons, including females and children died, out of 

which 58 expired on the spot, in the Coach S-6 itself, and more than 

48 others, sustained simple/grievous burn/other injuries during the 

alleged incident? 

4. Whether the prosecution further proves beyond reasonable doubt 

that a mob consisting of more than 900 persons of muslim 

community, attacked on the passengers and karsevaks, with deadly 

weapons, like Iron-pipes, Iron-bars, Swords, Dhariyas, Sticks, 

Guptis, Stones and thereby, created such a tense atmosphere that it 

was difficult for the passengers, to escape from the coaches, more 

particularly from Coach S-6, to save their lives?  

5. Whether the prosecution further proves beyond reasonable doubt 

that the members of the mob, by pelting stones, acid bottles, bulbs, 

burning rags etc. caused injuries to the passengers of Coach  S-6,   

S-5, S-7, S-2 etc. and then, throwing  inflammable liquid like petrol 

etc. from the out side and pouring petrol inside, set on fire the entire 

Coach S-6? 
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6. Whether the prosecution further proves beyond reasonable doubt 

that the members of the mob, by committing such illegal acts, 

caused damage to the tune of Rs. 17,31,250/- to the Railway 

Properties and also to the luggage of the passengers? 

7. Whether the prosecution further proves beyond reasonable doubt 

that for commission of such illegal acts, conspiracy came to be 

hatched on the previous night on 26
th

 February, 2002, amongst the 

conspirators as alleged? 

8. Whether the prosecution further proves beyond reasonable doubt 

that for commission of that illegal act, an unlawful assembly came 

to be formed by the members of the mob? 

9. Whether the prosecution further proves beyond reasonable doubt 

that the accused persons having with deadly weapons with them, in 

public place, committed breach of the Notification published under 

Section-37(1) of the Bombay Police Act? 

10. Whether the prosecution further proves beyond reasonable doubt  

that by committing such illegal acts, the accused persons have made 

them liable for punishment, for the offences punishable under 

Sections -143, 147, 148, 149, 302, 307, 323, 324, 325, 326, 332, 

395, 397, 435, 186 and 188 read with 120-B, 153-A, 212 of the  I.P. 

Code,  Sections- 141, 150, 151 and 152 of the Indian Railways Act,  

Sections-3 and 4 of the Prevention of Damages to Public Property 

Act, and Section-135(1) of the Bombay Police Act? 

11.     What order? 
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[26] FINDINGS: 

 

 My findings, on the above points, are as under: 

 

          Point No. Answer                Relevant Para    Page 

 

          1.        In the affirmative   43  91 

          2.        In the affirmative  43  91 

          3.        In the affirmative  47, 48  100, 115  

          4.        In the affirmative  61 to 64 218 to 225 

          5.       In the affirmative  62 to 83 221 to 317 

          6.        In the affirmative  50  141 

          7.        In the affirmative  84  319 

          8.        In the affirmative  91  393 

          9.        In the affirmative partly 93  420 

          10.      In the affirmative partly 94  421 to 764 

          11.      As per Final Order. 98 to 100 779 onwards 
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[27] SETTLED PRINCIPLES FOR APPRECIATION OF EVIDENCE: 

 

          As regards appreciation of evidence, the settled principles are 

as under: 

[1] Cast Iron perfection:    A Judge does not preside over a criminal 

trial, merely to see that no innocent man is punished. A judge also 

presides to see that guilty man does not escape. Both are public 

duties. 

Justice cannot be made sterile on the plea that it is better to let a 

hundred guilty escape than punish an innocent. Letting the guilty 

escape is not doing justice according to law. 

The proof beyond reasonable doubt is mere guide-line and not 

fetish. 

Reasonable doubt is not an imaginary, trivial or merely possible 

doubt, but a fair doubt based upon reason and common sense. 

There cannot be a prosecution case with a cast-iron perfection in 

all respects and reason being that the perfection to that degree in  

ordinary  course of human  life is an utopian  thought. 

[Jayantilal Kuberdas Sharma Vs. State - 2007(1) GLR 99] 

[2] Miscarriage:  A miscarriage of justice which may arise from the 

acquittal of guilty is not less than from the conviction of an 

innocent. 

[Allarakha K. Mansuri Vs.State of Gujarat-AIR 2002 SC 1051] 

[3] Memory Reactions:   The human mind is an imperfect instrument 

which in attempting to grasp facts, unconsciously twists and turns 

them often. 
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A witness cannot be expected to possess a photographic memory 

and to recall the details of an incident. It is not as if a video tape is 

replayed on a mental screen. It so happens that a witness is 

overtaken by events.  The witness could not have anticipated the 

occurrence which often has an element of surprise. The mental 

faculties therefore, cannot be expected to be attuned to absorb the 

details. 

Different witnesses react differently under different situations, 

whereas some become speechless, some start wailing, while some 

others run away from the scene and yet, there are some who may 

come forward with courage, conviction and belief that the wrong 

should be remedied.  

There cannot be any  set pattern or uniform rule of human reaction  

and to discard a piece of evidence on the ground of his reaction not 

falling within a set pattern, is unproductive and a pedantic exercise. 

[Koli Bhopa Premji Vs. State – 2004(1) GLR 592] 

[4] Evaluation:   In the criminal cases, the Court cannot proceed to 

consider the evidence of the prosecution witnesses in a mechanical 

way. The broad features of the prosecution case, the probabilities 

and normal course of human conduct of a prudent person are some  

of the  factors which are always kept in mind while evaluating   the 

merit of the case. 

[Hardeep Vs. State of Haryana and anr.- AIR 2002 SC 3018] 

[5] Evidence as a whole:  The evidence cannot be read in piecemeal 

and defence cannot take advantage of reading some one or two 

portions here and there from evidence of witness. The evidence is 
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required to be read as a whole and thereafter, it is required to be 

weighed and appraised. 

[Bhupender Sharma Vs. State of H.P.- 2004(1) GLR 761 (SC)] 

[6] Two views:  When two views are possible on appreciation of 

                    evidence, accused is entitled for benefit of doubt. 

[State Vs. Bhikhabhai Dhulabhai Parmar–2005(3) GLR 1969] 

[7] Suspicion proof: Mere suspicion, however, strong or probable it  

may be, is no effect substitute for the legal proof required to 

substantiate the charge of commission of a crime. Graver the 

charge, greater has to be the standard of proof. Courts dealing with 

criminal cases at least should constantly remember that there is a 

long mental distance between "may be true" and " must be true". 

[Ashish Batham Vs. State of M.P.–AIR 2002 SC 3206] 

[8] Contradictions: Minor contradictions cannot affect the 

prosecution case. Only those contradictions that lead to inference of 

impossibility or improbability of prosecution version can have 

adverse impact. 

[Rupsingh Punjabhai Patel Vs. State–2006(3) GLR 2700] 

[9] Discrepancies:  Normal discrepancies in evidence are those 

which are due to normal errors of observation, normal errors of  

memory due to lapse of time, due to  mental  disposition such as 

shock and horror at the  time of occurrence and those are always  

there, however, honest and truthful a witness may be.  

Material discrepancies are those which are not normal, and not 

expected of a normal person. Courts have to label the category to 

which a discrepancy may be categorized. While normal 
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discrepancies do not corrode the credibility of a party's case, 

material discrepancies do so. 

[Kulesh Mondal Vs. State of West Bengal–AIR 2007 SC 3228] 

[10] Partly Reliable:  Even when major portion of evidence of a 

witness is found unreliable, the remaining part of evidence, if 

inspired confidence and sufficient to prove the guilt of accused, the 

conviction can be based thereon. 

[Ashok Somalal Thakkar Vs. State – 2007(3) GLR 2114] 

[11] Hostile witness: It is a misconceived notion that merely because 

a witness is declared hostile, his entire evidence should be excluded 

or rendered unworthy of consideration. In appropriate cases, the 

Court can rely upon the part of testimony of such witness, if that 

part of the deposition is found to be creditworthy. 

[Gura Singh Vs. State of Rajasthan – AIR 2001 SC 330] 

[12] Solitary witness: There is no bar in basing conviction on the 

testimony of solitary witness, so long as the said witness is reliable 

and trustworthy. 

[Japsa Kabri and ors. Vs. State of Bihar-AIR 2002 SC  312] 

[13] Number of witnesses:  Law does not require any particular 

number of witnesses to prove a fact. Public prosecutor need not 

require examine all witnesses cited by police in the Charge-Sheet. 

[Mohmad Salim I. Qureshi Vs. State - 2006(3) GLR 2385] 

[14] Parrot-like:  Consistent version of two eye-witnesses corroborating 

each other would not be weakened nor would it be rendered 

doubtful, on ground of alleged parrot-like or  tutored version, 

when the deposition is otherwise found truthful, reliable and 
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trustworthy. [Mahendra @ Malio Bachubhai Vs. State-2007(1) 

GLR 39] 

[15] Tutored witness: Unless it becomes clear from the deposition, 

conduct etc. that the witness was tutored, it would not be proper to 

discard the evidence of such witness saying that he is a tutored 

witness. 

[Jitendrakumar J. Dhruv Vs. State – 2005(3) GLR 2204] 

[16] Tutored witness: The case of prosecution cannot be disbelieved            

merely because the testimony of the eye-witnesses is consistent by 

raising a suspicion that they may be got up or tutored witnesses. 

[(Ram Anup Singh and others Vs. State of Bihar - AIR 2002   

SC 3006] 

[17] Nearby Area: Non-examination of independent witnesses from 

nearby residential area is not material, when evidence on record 

is satisfactory and trustworthy in nature. 

[Munshi Prasad and others Vs. State of Bihar – AIR 2001 SC 

3031]  

[18] Different Area: On the sole ground that the witness in question 

belonged to a different area and had no business to be near the 

place of occurrence, his evidence should not have been disbelieved. 

[State of Uttar Pradesh Vs. Farid Khan and ors.-AIR 2004      

SC  5050] 

[19] Injured witness: As a matter of fact, the evidence of injured 

person lends more credence, because normally he would not 

falsely implicate a person thereby protecting the actual assailant. 

[Vijay Shankar Shinde and ors. Vs. State of Maharashtra –  

AIR  2008   SC  1198] 
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 [20] Injured witness:  Evidence of injured witness ought to be 

accepted unless, grave circumstances warrant that such evidence be 

discarded. 

[Kailash Raghuvir Vs. State – 2007(3) GLR 2530] 

[21] Eye-witness: The evidence of eye-witnesses cannot be brushed 

aside lightly on imaginary or flimsy ground. Ordinarily, an eye-

witness is worthy of credence, unless it is established that the 

witness has reason to fabricate the case against the accused and that 

the facts from other evidence on record establish that it would not 

be just and proper to rely upon such witnesses. 

[Lilgar Kanjibhai Pargi and Anr.Vs. State of Gujarat–2009(3) 

GLR  2440] 

[22] Interested witness:  There is no proposition in law that relatives 

are to be treated as untruthful witnesses. On the contrary, reason 

has to be shown when a plea of partiality is raised to show that the 

witnesses had reason to shield actual culprit and falsely implicate 

the accused. 

[Rajesh Kumar Vs. State of H.P. – AIR 2009   SC 1] 

[23] Interested witnesses: Mere fact that witness was friend or 

relative of the deceased would not be a ground to discard his 

evidence. 

[Hikha Jiva Gujaria  & others Vs. State - 2009(1) GLR 844] 

[24] Enmity:  It is well settled principle of law that enmity is a double 

edged weapon. It can be a ground for false implication and a 

ground for assault. Therefore, a duty is cast on the Court to 

examine the testimony of inimical witnesses with due caution and 
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diligence. [Rama Ahish  Rai Vs. Jagdish Singh – AIR  2005  SC  

335]  

[25] Enmity:  The evidence of an eye witness cannot be rejected only 

on the ground that enmity exists between the parties.  

[Dharamveer and ors. Vs. State of U.P.-AIR 2010 SC 1378] 

[26] Enmity – Group:   Merely because the relation between the 

accused persons and the complainant were strained leading to 

groupism in the village, the testimony of eye-witnesses who were 

fellows of complainant is not to be discarded, though it needs to be 

scrutinized with caution so as to eliminate the possibility of any 

false implication. 

[Surendra Pratap Chauhan Vs. Ram Naik and others–AIR 

2001 SC 164] 

[27] Medical Opinion:    Where the eye-witnesses account is found 

credible and trustworthy, medical opinion pointing to alternative 

possibilities cannot be accepted as conclusive. 

[State of Madhya Pradesh Vs. Dharkole @ Govind Singh and 

ors. – AIR 2005 SC 44] 

[28] Police witness: The testimony of police personal should be 

treated in the same manner as testimony of any other witness and 

there is no principle of law that without corroboration by 

independent witnesses their testimony cannot be relied upon. The 

presumption that a person acts honestly applies as much in favour 

of police personal as of other persons and it is not a proper judicial 

approach to distrust and suspect them without good grounds. It will 

depend upon the facts and circumstances of each case and no 

principle of general application can be laid down. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [76] 

 

[Karamjit Singh Vs. State of Delhi –AIR 2003 SC 1311] 

[29] Police witness:   It is well settled that without good ground  being 

pointed out, testimony of police officer, if otherwise found to be 

true and dependable, cannot be discarded on the ground that he is a 

police officer. 

[State Vs. Satish @ Kalu @ Hathoda B.Patel-2006(1) GLR 816] 

[30] Investigation-Defect/Lapses:  The defective Investigation cannot 

be made basis for acquitting the accused, if despite such defects and 

failures of the investigation, a case is made out against all the 

accused or anyone of them. 

[State of UP Vs. Hari Mohan and others-AIR 2001 SC 142] 

[31] Past History:   The evidence of eye-witness cannot be discarded or 

discounted, merely, because his past history is not clean and good, 

even if it is proved. 

[State of Gujarat Vs. Raghu @ Raghavbhai Vashrambhai and 

others – 2003(1) GLR 205] 

[32] Injury to accused:   It is not an invariable rule that the prosecution 

has to explain the injuries sustained by the accused in the same 

occurrence. It is more so when the injuries are simple or superficial 

in nature. 

[Shaikh Majid and anr. Vs. State of Maharashtra–AIR 2008   

SC 1091] 

[33] Motive:  There is no principle or rule of law that where the 

prosecution fails to prove the motive for commission of the crime, 

it must necessarily result in acquittal of the accused. 

[Thaman Kumar Vs. State of U.T.Chandigarh–AIR 2003 SC 

3975] 
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[34] Statement u/s 161 - Delay: It cannot be laid down as a rule of  

universal application that if there is any delay in examination of a 

particular witness (Sec.-161 Cr.P.C.), the prosecution version 

becomes suspect. 

[Bodh Raj @ Bodha and ors.Vs.State of J.K.–AIR 2002               

SC  3164] 

[35] Panchnama:   Panchnama not being substantive evidence, it can 

be read only to corroborate evidence of Panchas. 

[Kalubhai Danabhai Patel Vs. State – 2007(1) GLR 428] 

 

[28] JURISDICTIONAL  ZONE:                     (Sec. 177, 178 etc of Cr.PC) 

 A Magistrate, within whose local jurisdiction the offence is committed is 

authorized to take cognizance and to try the case or to commit it to the 

Court of Session. 

 The use of word ‗ordinarily‘ in Section-177, indicates that the provision is 

a general one and must be subjected to special provisions contained in the 

Cri. Pro. Code. 

 Section-178 provides for the difficulty, which may arise where there is a 

conflict between different areas and there may be some doubt, as to which 

particular Court has jurisdiction to try the case. This Section provides for 

four contingencies. 

1: When it is uncertain, in which of several local areas an offence is 

committed.  

2: Where an offence is committed partly in one local area and partly 

in another. 

3: Where an offence is a continuing one and continued to be 

committed in more local areas than one, and  
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4: Where an offence consists of several acts done in different local 

areas. 

This Section-178 lays down that in any of the above four cases, the 

offence may be inquired into or tried by a Court having jurisdiction over 

any of such local areas. 

In this case, admittedly, the First part of the incident i.e. stone pelting etc 

was occurred on the Platform No.1 of the Godhra Railway Station. Then, 

Second part of incident i.e. stone pelting, damages, Fire etc was occurred 

near 'A' Cabin approximately one Km. away from the said Platform No.1. 

The Third part of incident i.e. stone pelting from outside area of Railway 

premises towards train, and preventing of Fire-Fighter near Railway 

Garnala was alleged to have been happened outside to Railway premises.   

Undisputedly, the first and second part of incidents were occurred  within 

the territorial jurisdiction of Railway Magistrate, Godhra and in view of 

above referred to provisions, as the third part of incident was continuous 

part of incident, no separate complaint  was required to be registered 

before Godhra Town Police Station. Even otherwise, the Godhra Town 

Police Station is also within the territorial jurisdiction of this Court. Thus, 

it is not in much dispute that the Sessions Court, Panchmahals has 

jurisdiction to try these cases. 

Earlier, after invocation of provisions of the POTA, all to cases were 

transferred to Special Court, POTA, Ahmedabad. However, after removal 

of said provisions, in view of the order passed by the Hon'ble Supreme 

Court, all these cases came to be re-transferred to the Sessions Court, 

Panchmahals at Godhra.  

Since, the provisions of Section-268 are implemented by the State 

Government, against the accused persons, who are in custody at Central 



      SC No. 69 to 86/2009 and 204/2009                                                                              [79] 

 

Jail, Sabarmati, Ahmedabad, the Hon'ble Supreme Court while 

constituting  Special Court for expeditious disposal of these cases, 

specifically by order dtd; 1-5-2009 directed to hold the sitting of the  

Court at Central Jail, Sabarmati, Ahmedabad. 

Thereafter, during the trial proceedings, none of the accused persons, has 

raised any dispute about sitting place of this Special Court at Central Jail, 

Sabarmati, Ahmedabad.  

                            

[29] LOCAL INSPECTION:                                               (Sec. 310 Cr.PC) 

 Section-310 contemplates Local Inspection of the Topography of the 

place, in which the offence was committed or its local peculiarities, for 

the purpose of properly appreciation the evidence, which is already on 

record. 

          Paragraph 106 of the Criminal Manual, also provides for Local 

Inspection.  

 The power of Local Inspection are wide and it can be exercised, at any 

stage of the inquiry or trial, even before recording of evidence. Usually, a 

Local Inspection is done, after the evidence is closed. 

 An inspection is permitted, only for the purpose of properly appreciating 

the evidence in the case and it cannot be allowed, to assume the character 

of evidence. 

 Where the Court makes Local Inspection, it is mandatory for the Court, to 

record a Memo of Inspection, for proper appreciation of evidence. 

 Memorandum of spot inspection, recorded by the Judge, has to be 

appreciated, in conjunction with the evidence already or record. 

  In the case on hand, as there was glaring variance, between the 

prosecution and defence version, as to the topography and situational 



      SC No. 69 to 86/2009 and 204/2009                                                                              [80] 

 

aspect of the place of occurrence and its surrounding areas, this Court had 

decided to make Local Inspection. However, as the area in dispute was 

wide enough, it was not possible to prepare any handwritten 

Memorandum/Note and therefore, it was thought it fit, to use scientific 

method i.e. photography and videography, for the visit of Local 

Inspection. 

 Accordingly, this Court by letter dtd; 4-12-2009(Exh.914) had asked 

permission of the Hon'ble High Court, for this method and expenses 

thereof. However, the Hon'ble High Court by reply dtd; 16-2-2010, 

informed this Court to take appropriate decision in this regard by this 

Court itself. Thereafter, for sanction of expenses, request was made by 

this Court to the District Judge, Panchmahals by letter dtd; 18-2-2010 

(1079). Accordingly, after obtaining permission for expenses, this Court 

after closure of evidence, made Local Inspection of entire area of Godhra 

Railway Station, 'A' Cabin, Signal Faliya etc. in presence of Ld. 

Advocates for both the sides, on holiday i.e. on 30-5-2010 and the soft 

copies of photography and videography, were provided to them for 

perusal and objections, if any. However, none has raised my objections, 

so far.  

 In view of the settled legal position of law, the said photographs or 

videography cassettes, cannot be taken into consideration as evidence, in 

the matter.   

 

 [30] AYODHYA YAGNA - AHUTI - KARSEVA - KARSEVAKS: 

 Admittedly, in the year 2002, a National Level Programe, for Ram Yanga 

at Ayodhya, came to be organized by different Hindu Organizations, like 

Vishva Hindu Parishad, Rastriya Sevak Sangh, Bajrang Dal etc and for 
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the purpose of Ahuti and attending this Yagna, Karsevaks were invited, 

from almost all the parts of the Country. 

 For that purpose, the Vishva Hindu Parishad and other organizations, first 

of all held meetings, in different areas of the State and prepared lists of 

willing persons, after obtaining required applications (forms) and 

necessary fees from such persons. 

 From Gujarat also, hundreds of Hindus had gone to Ayodhya to attend 

this Yagna.    

 

[31] TRAIN-STOPPAGE - PLATFORM - TIMES:   

 Undisputedly, at the relevant time, i.e. in the month of February, 2002, 

one Express Train "Sabarmati Express Train" was running between 

Ahmedabad and Mujaffarnagar.  

 The number of the said "Sabarmati Express Train", while returning from 

Mujaffarnagar to Ahmedabad was "9166-DN"[mistakenly noted as UP] 

 Admittedly, the Godhra Railway Station, is a "Junction" and at the time of 

incident, it was declared as "official Stoppage", for this "Sabarmati 

Express Train 9166-DN" 

 It is not in dispute that the official stoppage of this train, at Godhra 

Railway Station, was on the "Platform No.1".  

 It is also not in dispute that at the relevant time, as per schedule, the 

regular arrival time of this Sabarmati Express Train, on platform No. 1 of 

Godhra Railway Station, was "2.55 a.m. (midnight)."  
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[32] ENGINES - COACHES -GUARD COACH AND 

DRIVERS - GUARD - TICKETS  EXAMINER:   

 [I] The position of this Sabarmati Express Train 9166 DN, on the date 

of incident, was as under: 

 First Engine:  20432 

 Second Engine:    20632                (Dead Engine) 

Reserved Coaches:      10                     (S-1 to S-10) 

Ordinary Coaches:          6 

Guard Coach (SLR):       2 

[II] Undisputedly, the following persons were on duty on this 

Sabarmati Express Train, at the time of alleged incident dtd; 27-2-2002. 

Main Driver : Rajendra Rao Raghunath Rao Jadav  (PW-228) 

Asst. Driver: Mukesh Raghuvir Prasad Panchori    (PW-131) 

Asst. Driver: Mr. Vora (Dead Engine Driver)         ( -------   ) 

Guard:  Satyanarayan Panchuram Varma       (PW-135) 

Ticket Examiner: Sajjanlal Mohanlal Raniwal               (PW-136) 

 

[33] RAILWAY STATION- PLATFORMS-TRACKS-BRIDGE: 

 As suggested and admitted by the prosecution witnesses, in the cross-

examination, the entire position of Godhra Railway Station premises, at 

the relevant time, was as under: 

 Platforms:     Four in Numbers 

          Tracks:     Seven in Numbers. 

          Boundaries:   East   ---     Dahod/Ratlam/Delhi Side. 

                               West  ---     Vadodara/Ahmedabad Side. 

                                North ---     Open Space/Public Road/Bhamaiya 

                                South ---     Public Road/Signal Faliya   
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         Offices:        From East to West --- (Map Exh. 918)  

Railway Police Station,-GRP Office,-Railway Retiring  

Room,-Waiting Room,-Head Office,-S.E Office,-

Dy.S.E.Office,-T.C.I.Offfice,-H.T.C.Office,- Waiting Hall, -

Store Room, -Railway Court, -Open Space-R.M.S.Office, -

Parcel Office, -W.R.M.S.Office, -C.P.W.S Office, -C.T.C.C. 

Office. , - After some open space, Tower Wagon Shed. Then, 

at the distance of about 700 Meters ―A‖ Cabin. 

 

       Quarters:         Old Quarters towards Southern side of the Station. 

 

       Coump.Wall:  Between Railway Premises and Signal Faliya Starting from 

Chowky No.7 (Dahod side) up to the end of Platform 

towards Vadodara side and then, iron-strips Fencing up to 

Garnala (Under Bridge).   

 

 

[34] SIGNAL FALIA-AMAN GUEST HOUSE- PETROL PUMP-

GARAGE: 

 

 As per admissions made by the prosecution witnesses in the cross-

examinations and the accused persons in their Further Statements, the 

situation of Signal Falia, Aman Guest House, Kalabhai Petrol Pump and 

Mala Garage is as under: 

          Signal Faliya:  On the Southern side of the Railway Station. 

Aman Guest House: On the Southern side of the Railway Station       

                                       and just behind the platform No.1.  
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          Kalabhai Petrol Pump: On the Southern side of Railway Station. 

          Mala Garage:  On the Northern side of the Railway Station. 

  

[Aman Guest House] 

 

 

 

[35] 'A' CABIN: 

 

 Admittedly, the 'A' Cabin where the alleged incident was occurred, is 

situated at the distance of approximately one k.m. on the western side   

(on Vadodara side) from the Godhra Railway Station platform No.1.  

 The building of said 'A' Cabin is two storied i.e. ground floor and first 

floor and the same is on the southern side (on Signal Faliya Side) of the 

Railway tracks. The first floor is being used by Railway staff, for the 
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purpose of signal etc and there are glass windows, in the all the walls of 

the first floor, so that the Trains, Tracks, Signals etc can be seen easily by  

the Railway staff, from inside the 'A' Cabin. 

 Undisputedly, the staircase for going to the first floor, is on the Eastern 

side of the building of 'A' Cabin, it is designed like "L" starting  from 

Northern side  (Railway Track-side) about first six steps and then, turning 

to Western  side about other six steps, up to  first floor of 'A' Cabin.   

 

 

 ["A" Cabin ] 
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[36] ALI-MASJID-ALI-NI-CHAWL-FAKIRO-NI-CHAWL: 

 As per the oral evidence, the Ali Masjid is on the Southern side of the 'A' 

Cabin. Ali-Ni-Chawl is just near to the Ali-Masjid and Fakiro-Ni-Chawl 

is just behind (Southern side) the 'A' Cabin. 

 

 [Ali-Masjid] 

 

 

   

[37] RAILWAY STAFF: 

 Undisputedly, on the date of incident, the following Railway 

Officers/Staff were on duty at Godhra Railway Station. 

Sr. 

No. 

Name Designation 

1 Mr. S.S. Khatija Station Supt. 

2 Mr. Y.M. Saiyed Dy. Station Supt. 

3 Mr. Sujela Dy. Station Supt. 
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[38] RAILWAY POLICE: 

Having gone through the evidence on record, it appears that the following 

police officials were on duty, at the time of the incident: 

 

(I)  G.R.P. 

Sr 

No 

P.W.  

No. 

Exh. 

No. 

Name Designation 

1 140 786 Punjabhai B.Patanvadiya Head 

Constable 

2 144 793 Mansinh N.Vasava Constable 

3 146 799 Laxmansinh N.Chauhan Constable 

4 148 802 Hemendra R.Das Constable 

5 152 819 Mahendrasinh B.Mahida Constable 

6 158 832 Hirabhai DolabhaiChauhan Constable 

7 161 841 Indrasinh Prabhatsinh Solanki Asst. Sub Insp. 

8 163 852 Chhatrasinh G.Chauhan ASI 

9 166 859 Dolabhai A.Bariya Constable 

10 199 986 Prabhatbhai P.Bhoi Constable 

11 230 1196 Mohbatsinh J.Jhala PSI 

4 Harimohan Fulsing Meena  Asst. Station Master 

5 Rajendra Prasad Mishrilal Meena Astt.Station Master 

"A" Cabin. 

6 Akhilkumar Gulzarilal Meena Astt. Station Master 

"A" Cabin 

7 Suleman Abdulmajid Shaikh Sr. Sec. Eng. 

8 Gulabsinh Laxmansinh Tadvi Clerk-Parcel office 

9 Fatehsinh Dabhsinh Solanki Points Man 

10 Rajubhai Laljibhai Rathod Points Man  
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(II)  R.P.F. 

1 164 854 Shri Mohan J.Yadav Constable 

2 171 876 Ambishkumar S.Sanke Constable 

3 173 885 Kraransinh L.Yadav Constable 

 

 

[39] FIRE BRIGADE  - FIRE FIGHTER – STAFF 

 

 As deposed and admitted in the cross-examination by the Fire Brigade 

staff  i.e. P.W. No. 129, 130, 133, 156 and 165. 

 Fire Brigade office is situated in the premises of Godhra Municipal 

office. 

 Fire Brigade, Godhra had in all there Fire Fighters.  

 Out of the said three Fighters, only one Fire Fighter No.GRQ -8041 

was in working condition, whereas the remaining two were out of 

order.  

 Water capacity of this tanker was 4500 liters. 

 Mr. Rupsinh C. Bariya was as Telephone Operator. (PW-133) 

 Mr. Pradipsinh B. Thakor was as Driver.                  (PW-156) 

 Whereas, the following were as Fireman  

(1) Kanubhai C. Bariya                                         (PW-129) 

(2) Vijaykumar R. Shrma                                      (PW-130) 

(3) Sureshgiri M. Gosai                                         (PW-165) 

(4) Kishanbhai Chaudhry          ----- 

(5) Satishbhai Thakor       ----- 
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Substance of Panchnama of Fighter: 

"On 7-3-2002 at about 1.30 p.m. panchnama of condition of Fire Fighter 

No. GRQ-8041 came to be drawn in presence of  panchas and Driver 

Pradipsinh Bolabhai Thakor, which Fighter was parked behind the 

Railway Police Station. As per deposition of PW-3/Exh.97 Indrakumar 

M. Krishnani and contents of the panchnama the facts emerge as under:   

 Right side head light glass was in broken condition. 

 Three scratches were there in the middle part on the side glass of 

the Driver side. 

 On front side, Radiator part, there were some depressions (Goba) 

and colour of that part was found detached. 

 In middle portion of both the doors of left side, there were some 

scratches and red colour thereon was also found detached. 

 Glass of window of that door was in broken condition. 

 Approximately the cost of damages was Rs. 1000/-.  

 

[40] D.S.P.- COLLECTORS- PRESIDENT NAGAR PALIKA 

 

 As per the deposition of Pw-242 Mr. R.B.Bhargav DSP Mehsana, and 

admitted by other prosecution witnesses, in their cross-examinations: 

 

 Mr. Raju B. Bhargav was as DSP, Panchmahal. 

 Smt. Jayanthi Ravi was as Collector. 

 Mr. Mohmad Husen Abdul Rahim Kalota (Accused) was as 

President of Godhra Nagar Palika. 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [90] 

 

[41] VISIT OF CHIEF MINISTER, HOME MINISTER etc. 

 

 From the cross-examination of prosecution witnesses, more particularly 

police witnesses, it emerges that; 

 On the date of incident, either at noon or in the evening time; 

 Shri Narendra Modi, Chief Minister, 

 Shri Gordhanbhai Zadafiya, the then Home Minister, 

 Late : Ashokbhai Bhatt, the then Health Minister, 

 Dr. Jaydeep Patel, the then General Secretary V.H.P., 

 had come to Godhra and visited the Railway premises, including the 

Railway Yard, where the Coach Nos. S-5 and S-6 were kept by Railway 

Authority.  

 

[42] ARRIVAL TIME ETC. OF SABARMATI EXPRESS TRAIN: 

 As per schedule, the usual regular arrival time of Sabarmati Express Train 

9166-DN from Ayodhya side to Ahmedabad, at Godhra Railway Station 

was 2.55 a.m. in early morning hours(mid night). However, on the date of 

incident, admittedly, the said train was behind the schedule and had come 

to Godhra Railway Station from Dahod side at about 7.40 a.m. As per the 

evidence of prosecution witnesses, particularly Railway staff witnesses, 

the details about arrival and departure timings of this train is as under; 

 7.40  a.m. Arrival at Godhra Railway Station on platform No.1 

 7.45  a.m. Departure for Vadodara 

7.47  a.m. First chain pulling in Coach Nos: 83101, 5343, 51263 and 

88238, when the train was on platform and just started. 
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7.55  a.m. Stopped near "A" Cabin (Vadodara side), approximately one 

k.m. away, from Godhra Railway Station platform No.1, 

because of automatic break system, on account of dropping 

of vacuum.  

 

[43] DATE -TIME - PLACE OF INCIDENT: 

 

P.1  Whether the prosecution proves beyond reasonable doubt that the     

       alleged incident was occurred on 27-2-2002 at about 7.45 a.m.? 

ANS: In the affirmative [Para: 43 ] 

P.2  Whether the prosecution further proves beyond reasonable doubt           

       that the alleged incident was occurred at Godhra Railway Station,       

       near 'A' Cabin (towards Vadodara), at about 1 k.m. away from the  

       platform? 

ANS: In the affirmative [Para: 43 ] 

 

As per the complaint dtd; 27/2/2002 (Exh.1190), deposition of PW-

228/Exh.1189 complainant Rajendra Rao Raghunath Rao Jadav, Main 

Driver of the Sabarmati Express Train, the Panchnama of the place of 

occurrence (Exh.85), and the oral evidence of the following prosecution 

witnesses; 

Details PW Nos. 

Railway staff 111, 116, 126 to 128, 131, 132, 135, 136, 

138, 153, 162, 185,   

Passengers 76 to 82, 86, 89, 90, 96, 97, 99, 102, 103, 

113, 114, 119, 202,  
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Karsevaks  74, 75, 83 to 85, 87, 88, 91, to 95, 98, 

107, 109, 110, 117, 118, 120, 121, 122 to 

125, 150, 157, 160, 168, 170, 175, 

Fire Brigade staff 129, 130, 133, 156, 165, 

Railway Police 

(GRP) 

140, 144, 146, 148, 152, 158, 161, 163, 

166, 199, 230, 

Railway Police(RPF) 

 

164, 171, 173. 

Godhra Town Police 137, 139, 141, 142, 143, 147, 169, 177, 

 

 the date, time and place of incident can be said to be established as under: 

 (I) Date:  27/2/2002. 

 (II) Time:  During period from 7.47 a.m. to 8.20 a.m. 

 (III) Place:  First part on platform No.1 of Godhra Railway Station. 

Second part near 'A' Cabin, approximately one k.m. 

away (Vadodara side) from Godhra Railway Station 

platform No.1. 

                                         Third part of preventing Fire Fighter near Garnala               

                                         (Railway Under Bridge) 

 

[44] FIRST INFORMATION REPORT:                             (Sec.154 CrPC) 

As stated above, the alleged incident was occurred on 27-2-2002, at 

Godhra Railway Station and near 'A' Cabin, during the period between 

7.47 a.m. and 8.20 a.m., whereas, as per the case of prosecution, the 

details about lodging of FIR is as under; 
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 Date:   27-2-2002 

 Time:   9.35 a.m. 

 Complainant:  Rajendra Prasad Raghunath Rao Jadav, Age: 48,    

Service-Engine Driver, Marathawas, Near: 

Topkhana, Ratlam (M.P.) 

 Police Station: Godhra Railway Police Station, Situated on the    

          platform No.1  of the Railway Station. 

 

 Before:  Mohabatsinh J.Jhala, the then PSI (GRP),      

Godhra Railway Police Station.  

 Names of accused: Not specifically disclosed but, a mob consisting  

of about 900 to 1000 persons of muslim 

community shown as " assailants"  

 Injuries:  Due to stone pelting and burns/fire. 

 Reference:  About first and second chain pulling, stone   

pelting, injuries, deaths, damages to Coaches/ 

luggages and presence about Asst. Drivers, 

Guard, Fire Brigade, Police and also about Lathi 

charge/Tear Gas/Firing by police etc..  

 

Thus, from the contents of the complaint (Exh. 1190), the deposition of 

complainant (Exh.1189) and evidence of PW-230 PSI Mr. M.J. Jhala, it is 

crystal clear that the FIR came to be lodged without any undue delay. 

As regards timing of lodging of FIR, it is the case of defence that the FIR 

actually came to be lodged later on, at about 12.00 to 12.30 noon and not 

at 9.30 a.m. The ld. Advocates for the defence have specifically asked 

certain questions, in cross-examination to the complainant Mr.Jadav, 
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Guard Mr. Varma and the PSI Mr. Jhala, drawing their attention towards 

the entries made in Log book of train engine and the Guard book. 

Assuming for the sake of argument that the FIR, infect was not lodged at  

9.35 a.m., but it was given later on, at 12.30 noon, even though it makes 

no difference, because the complainant, being unknown person had not 

given names of any assailants or any details about role played by any 

particular accused persons.  

Further, it is an admitted fact that immediately, at about 8.20 a.m. 

telephone message was conveyed to police authority as well as Fire 

Brigade and in response thereto, PSI Mr. Jhala and other police officials 

of Railway Police Station and Town Police Station rushed to the spot, 

even DSP Shri Raju Bhargav reached about 8.45 a.m. to the spot, not only 

that Higher Officials of Railway Police, from Vadodara had also reached 

Godhra. 

Under these circumstances, delay in lodging FIR looses its importance. 

Further, looking to the situation prevailing at the time of incident, it can 

never be said that the delay in lodging FIR was at all deliberate. 

Reference may be made to the following decisions with regard to delay in 

lodging FIR and its effect: 

[1] AIR 2003 SC  660             

 [State of U.P. Vs. Jagdeo and ors.] 

Fact of alleged improper recording of time of lodging FIR is not sufficient 

to acquit the accused. 

 [2] AIR  2008  SC  2436                 

 [Ashok Kumar Chaudhary and ors. Vs. State of Bihar] 

It is trite that mere delay in lodging the first information report is not by 

itself fatal to the case of the prosecution. Nevertheless, it is a relevant 
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factor of which the Court is obliged to take notice and examine whether 

any explanation for the delay has been offered and if offered, whether it is 

satisfactory or not. If no satisfactory explanation is forthcoming, an 

adverse inference may be drawn against the prosecution. However, in the 

event, the delay is properly and satisfactorily explained; the prosecution 

case cannot be thrown out merely on the ground of delay in lodging the  

F.I.R. Obviously, the explanation has to be considered  in the light of the 

totality of the facts and circumstances of the case. 

 [3] AIR  2009   SC 2847                                        

 [Ram Pal and ors Vs. State of Haryana] 

If occurrence of the incident stands admitted, in our opinion, even if some 

delay has been caused in writing of the FIR, the same would not render 

the entire prosecution case suspicious. 

 

[45] DELAY IN DESPATCH OF FIR:                                (Sec.157 CrPC) 

The Ld. Advocates for the defence, while making cross-examination of 

police officials, have asked certain questions, about despatch of copy of 

FIR, to ld. Magistrate and thereby, tried to create doubt, about the 

genuineness of contents of FIR. 

As mentioned above, the alleged incident took place on 27/2/220, during 

period between 7.47 a.m. to 8.20 a.m. and FIR as per say of prosecution, 

came to be lodged at 9.35 a.m. It has been stated that copy of the FIR was 

sent to the ld. Magistrate on the same day. The said copy of FIR is on 

record and on perusal, it appears that it was received by the ld. Magistrate 

(Railway) on 27-2-2002, at 12.00 p.m. looking to the facts and prevailing   

situation, it cannot be said that there was deliberate delay, in despatch of 

copy of FIR. 
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As stated above, in the FIR, names of any accused-persons, were not 

disclosed and occurrence of alleged incident has not been denied by the 

defence. Therefore, even assuming that there was unreasonable delay, in 

despatch of copy of FIR, the same looses its importance.  

The following are the important decisions, in this regard, which can be 

taken into consideration:  

[1] AIR 2001 SC 3173                                 

[Anil Rai Vs. State of Bihar] 

Delay in dispatch of FIR by itself is not a circumstance which can throw 

out the prosecution's case in its entirety. 

 [2] AIR  2006  SC  887                  

 [Rabindra Mahto & anr. Vs. State of Jharkhand] 

There cannot be any manner of doubt that Section-157 of Criminal 

Procedure Code requires sending of an FIR to the Magistrate forthwith 

which reaches promptly and without undue delay. The reason is obvious 

to avoid any possibility of improvement in the prosecution story and also 

to enable the Magistrate to have a watch on the progress of the  

investigation. At the same time, this lacuna on the part of the prosecution 

would not be the sole basis for throwing out the entire prosecution case 

being fabricated, if the prosecution had produced the reliable evidence to 

prove the guilt of the accused persons.  

[3]  AIR  2006  SC  1410              

 [State of Jammu & Kashmir Vs. Mohan Singh and anr.]  

In our view, copy of the first information report was sent to the Magistrate 

at the earliest on the next day in the Court and there was no delay, much 

less inordinate one, in sending the same to the Magistrate. In any view of 

the matter, it is well settled that mere delay in sending the first 

information report to a Magistrate cannot be a ground to throw out the 
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prosecution case, if the evidence adduced is otherwise found to be 

credible and trustworthy. 

[4]  AIR  2008   SC  515            

 [Mahmmod and anr. Vs. State of U.P.] 

It is not possible to lay down any universal rule as to within what time the 

special report is required to be dispatched by the Station House officer 

after recording the FIR. Each case turns on its own facts. 

[5]  AIR  2008  SC 3227           

[Bhathula Nagamalleswar Rao and ors. Vs. State, Rep. by Public 

Prosecutor] 

In the present case there was a delay of about 16 hours in sending the  FIR 

(Ex.P5) to the Magistrate, but the explanation as recorded by the trial 

Court that the majority of the police personnel were deputed in village  

Uddandarayunipalem for maintaining the  law and order situation which 

was too tense  in view of the murder of three men of the  village on the 

same evening, we do not find any cogent and  convincing reason for 

doubting the correctness and truthfulness of the FIR which was promptly 

lodged in the Police Station at 9.00 p.m. in relation to the murder of 

deceased No.1 and deceased No.2 at about 7.30 p.m. 

 

[46] INQUEST PANCHNAMA:                                           (Sec.174 CrPC) 

 

As the alleged incident was of mass casualty wherein, total 58 persons 

died on the spot, the authority after removal of Railway Coaches 

concerned to the Railway Yard, took out dead bodies from the Coach and 

as it was not possible to shift those bodies, to the Hospital for autopsy 

because of charred condition, placed in open space, where the Inquest 

Panchnama came to be drawn, in presence of panch witnesses.  
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To prove the inquest panchnama, the prosecution has examined the 

following three panch witnesses.  

PW-12 Ajaysinh R.Chauhan      (Exh.125) 

PW-17 Ramaben K. Goswami   (Exh.180) 

PW-74 Kalpeshbhai A. Jha        (Exh.607) 

The original Inquest panchnama dtd; 27-2-2002, has been produced by the 

prosecution at Exh. 181 and has also examined Mr. M.U.Mirza(PW-235) 

at Exh. 1225,  who prepared the said panchnama.  

As mentioned in the Inquest panchnam (Exh. 181), the same was prepared 

during the period between 13.15and 18.45 hours.  

As regards purpose and evidential value of Inquest panchnama, 

reference may be made to the following decisions: 

 

[1] AIR 2001 SC 3031                               

[Munshi Prasad & others Vs. State of Bihar] 

Preparation of inquest report is a part of investigation within the meaning 

of Cri. Pro. Code and neither the inquest report nor the P.M. Report can 

be termed to be a basic evidence or substantive evidence and discrepancy   

occurring therein can  neither  be termed to be fatal nor even a suspicious 

circumstance, which would warrant  a benefit  to the accused and the 

resultant dismissal of the prosecution case. 

 

[2] AIR  2003  SC  1164             

 [Amar Singh Vs. Balwirder Singh and ors.] 

The basic purpose of holding an inquest is to report regarding the apparent 

cause of death, namely whether it is suicidal, homicidal, accidental or by 

some machinery etc. Therefore, merely because the facts about the 
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occurrence were not mentioned in the inquest report, it could not be said 

that at least by the time the report was prepared, the I.O. was not sure of 

the facts of the case. 

 

[3] AIR  2006  SC  951              

[Radha Mohan Singh @ Lal Saheb and ors. Vs. State of   U.P.]  

Section-174 is limited in scope and is confined to the ascertainment of the 

apparent cause of death. It is concerned with discovering whether in a 

given case the death was accidental, suicidal or homicidal or caused by 

animal and in what manner or by what weapon or instrument the injuries 

on the body appear to have been inflicted. It is for this limited purpose 

that persons acquainted with the facts of the case are summoned and 

examined under Section-175. The details of the overt acts are not 

necessary to be recorded in the inquest report. The question regarding the 

details as to how the deceased was assaulted or who assaulted him or 

under what circumstances he was assaulted or who are the witnesses of 

the assault is foreign to the ambit and scope of proceedings under Section-

174. Neither in practice nor in law, it is necessary for the person holding 

the inquest to mention all these details. 

 

[4] AIR  2009   SC 2395              

 [State of U.P. Vs. Shobhanath and ors.] 

So far as Inquest Report is concerned, the same is prepared by the police 

who are not experts like the doctors and, therefore, no such weightage 

could be given on the Inquest Report. It is also settled law that Inquest 

Report cannot be treated as a piece of admissible evidence. 
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[Dead Bodies-Railway Yard, Godhra]  

 

 

 

[47] INJURIES AND CAUSE OF DEATH: 

P.3 Whether the prosecution further proves beyond reasonable doubt  

       that in all 59 persons, including females and children died, out of     

       which 58 expired on the spot, in the Coach S-6 itself, and more  

       than 48 others, sustained simple/grievous burn/other injuries  

       during the alleged incident? 

ANS:In the affirmative [Para: 47 & 48] 

 

[I] As per the prosecution case, in all 58 persons including male, 

female and children, were expired on the spot, in the Coach No. S-6 itself, 

because of extensive burn injuries and one injured expired subsequently 

on 3-4-2002, during the treatment. It is the further case of prosecution that 

the dead bodies were totally in charred condition and not at all possible to 

shift those bodies to nearest Civil Hospital for autopsy and therefore, it 
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was decided to request the Civil Surgeon to send a team of Medical 

Officers to Railway Yard for autopsy on the dead bodies. Accordingly, 

considering the facts situation of mass casualty etc, Mr. P.R. Bhatiya the 

Civil Surgeon, Civil Hospital, Godhra informed the Medical Officers 

working in the different Government Hospitals of Panchmahals District 

and in response thereto, the following Medical Officers immediately 

reached to the Railway Yard and conducted autopsy on the dead bodies, 

lying on the earth in open space, as per their turns, during the period 

between 1.30 p.m. and 8.30 p.m. on   27-2-2002. 

Sr. 

No. 

P.W 

No. 

Exh.  

No. 

Name Hospital

  

Date of  

Depo- 

sition 

1 47 395 Dr.Shashikant B.Nagori Civil  

Godhra 

17/08/09 

2 48 402 Dr.Amit S. Panchal PHC  

Halol 

17/08/09 

3 49 414 Dr.Rinkesh C.Champaneria PHC  

Kalol 

18/08/09 

4 50 422 Dr.Kinjal H.Doshi Civil  

Godhra 

18/08/09 

5 51 429 Dr.Subhashchandra M. Sutar Civil  

Godhra 

20/08/09 

6 52 435 Dr.Rajeshkumar S.Vaidhya PHC  

Morva 

20/08/09 

7 53 443 Dr.Mukeshbhai S.Patel PHC  

Kalyana 

24/08/09 

8 54 448 Dr.Paroshottambhai G.Rathod PHC  

Sampa 

24/08/09 

9 55 456 Dr.Yogeshbhai A.Jain PHC  

Santroad 

25/08/09 

10 56 462 Dr.Rohini A. Katti Civil  

Godhra   

25/08/09 

11 57 466 Dr.Swapnshil B. Shah TBCtre  

Godhra 

25/08/09 

12 58 477 Dr.Kananbala S.Sainik PHC  

Vejalpur 

26/08/09 

16 62 520 Dr.Subhash S.Sinha PHC  

Morva 

31/08/09 
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  [II] Names of Identified Dead bodies are as under: 

Sr. 

No. 

P.M. 

Exh. 

No. 

Name of deceased 

1 396 Jamnaprasad Ramashray Tiwari 

2 397 U/I 

3 398 U/I 

4 399 Sudhaben Girishchandra Raval 

5 400 U/I 

6 403 Nitaben Harshadbhai Panchal 

7 404 Raviben @ Shivpathi Jamnaprasad Tiwari 

8 405 U/I 

9 406 U/I 

10 407 Shailendrakumar Jamnaprasad Mali 

11 408 Mansukhbhai Kanjibhai Soni 

12 409 Sushilaben Ramlakhansingh 

13 415 Ramsiririben Hariprasad Sharma 

14 416 Mangalaben Hirjibhai Patel 

15 417 Niruben Navinchandra Bhahmabhatt 

16 418 Premalben Narayanbhai Dabhi 

17 419 Manjulaben Kiritbhai Patel 

18 420 Ramlakhansingh Shivbalaksingh 

19 423 Rushabh Rakeshbhai Chorsiya 

20 424 Chhotelal Ramkrupa Bari 

21 425 Campaben Manubhai Patel 

22 430 Mittalben Bharatbhai Prajapati 

23 431 Manibhai Dahyabhai Dave 



      SC No. 69 to 86/2009 and 204/2009                                                                              [103] 

 

24 432 Preetiben Bhagwatiprasad Paul 

25 433 Govindshankar Harishankar Bari 

26 434 Giriben Parmanbhai 

27 436 Jaisalbhai Mansukhbhai Soni 

28 437 Vithalbhai Purshottambhai Patel 

29 438 Rajeshkumar Chiragbhai Patel 

30 439 U/I 

31 444 Pratimadevi Bhawatiprasad Paul 

32 445 Priya Ramanlal Shah 

33 446 Lakhubhai Harjibhai Patel 

34 447 Lalitaben Karamsinhbhai Patel 

35 449 Nilima @ Ami Prakashbhai Chauhan 

36 450 Rajubhai Sankarji Vaghela 

37 451 Jhaverbhai Jadavbhai Prajapati 

38 457 Devkalaben Hariprasad Joshi  

39 458 Pratikshaben Harshadbhai Panchal 

40 459 Rohit Ramlakhansingh 

41 460 Shaileshbhai Ranchhodbhai Panchal 

42 461 Bhimjibhai Karsanbhai Patel 

43 463 Shantaben Jasubhai Patel 

44 464 U/I 

45 465 Pujaben Dipak Deshpande 

46 467 Indiraben Bansibhai Patel 

47 468 Yogendrasinh Shrikrishna Kahar 

48 469 Malaben Sharadbhai Matrey 

49 470 Sadashiv Vithobha Jadav 
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The  

 

 

 

 

 

 

 

prosecution has also produced the original  Post Mortem Notes dtd; 27-2-

2002 duly proved at Exhibits : 396 to 400, 403 to 409, 415 to 420, 423 to 

425, 430 to 434, 436 to 439, 444 to 447, 449 to 451, 457 to 461, 463 to 

465, 467 to 471, 478 to 480, 486, 521 to 525. 

As mentioned in Para-17 of the above P.M. Notes, at the time of autopsy, 

severe external burn injuries were noticed on almost all the parts of the 

dead bodies. In para-19 and 20, it has been stated that the internal parts of 

the Head, Chest, Abdomen and private parts of the said dead bodies, were 

either in charred or in roasted condition. In para-18, it has been mentioned 

that the injuries were ante-mortem.   

In para- 23 of the P.M. Notes, it has been opined that: 

"Cause of death is shock due to extensive burns" 

 High lights of Evidence of Medical Officers: 

In the depositions, the Medical Officers have opined that the burn injuries 

found on the bodies were sufficient to cause death in ordinary course of 

50 471 Jyotikaben Bharatbhai Panchal 

51 478 Satishchandra Ramanlal Vyas 

52 480 Sushiladevi Bhagwatiprasad Paul 

53 482 Sheelaben Mafatbhai Patel 

54 486 Prahladbhai Jayantibhai Patel 

55 521 Arvindaben Kantilal Shukla 

56 522 Umakant Govindbhai Makwana 

57 523 Diwaliben Ravjibhai Patel 

58 524 Harshadbhai Hargovind Panchal 

59 525 Chhayaben Harshadbhai Panchal 
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nature. In view of the replies given by the Medical Officers and certain 

admissions made in their cross-examinations, it can be said that: 

 Details noted in the Inquest panchnama, with regard to particular 

dead body, were not properly taken into consideration, at the time 

of autopsy.  

 Autopsy on the dead bodies came to be done hurriedly and it was 

not done in a proper manner with perfection.  

 Though requested by the police, post mortem was not carried out 

by panel of two doctors.  

 No attempt was made by any Medical Officer, to collect blood or 

tissue samples from the dead bodies and to send it, to FSL for 

examination. 

 Samples of clothes or other movable articles, found on the dead 

bodies, were neither taken nor sent to FSL. 

 No attempt was made to know the presence of any inflammable 

liquid like petrol, diesel, kerosene, acid etc on the dead bodies. 

However, despite of above referred to irregularities and/or lapses on the 

part of the Medical Officers, it is crystal clear from the oral and 

documentary evidence that: 

 The Medical Officers concerned were at the relevant time serving 

in the Government Hospitals. 

 They were expert in the field having sufficient knowledge and 

experience. 

 Autopsy, on the dead bodies done on the same day without any 

undue delay, near the place of incident.  
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 No where in the cross-examination suggested that the deaths were 

either natural or suicidal. Even otherwise, this is a case of mass 

casualty.  

 The defence made suggestions about accidental deaths on two 

grounds i.e. because of short-circuit and/or leakage of kerosene 

from stove in the Coach itself. However, the experts in their cross-

examinations have specifically denied such possibilities. Nothing 

was asked in this regard to the passengers. 

 In any case, the defence has not denied the facts of burn injuries 

received by the passengers, due to fire in the Coach. It has also not 

been denied by the defence that the injuries were not sufficient to 

cause death. 

 The fact of death of 58 persons on the spot has also not been 

challenged. 

 The Medical Officers have stated in para-18 of the P.M. Notes that 

all the external burn injuries were ante-mortem, but looking to the 

facts and situation, I am of the opinion that because of suffocation 

in the Coach, some of the deceased passengers might be died due to 

non-availability of sufficient Oxygen and the dead bodies of such 

deceased passengers might be come into contacts with flames 

subsequently. However, in any case, it makes no difference, 

because cause of death can be considered to be "alleged fire in the 

Coach". 

 As deposed by PW-13 Dr. Shilpaben K. Yadav (Exh.485) and 

contents of P.M. Note dtd; 3-4-2002 (Exh.486) injured 

Prahaladbhai Jayantibhai Patel (Karsevak) expired on 3-4-2002, 

during the treatment in the Civil Hospital, Ahmedabad.  
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 In view of the decision in the case of Paresh Kalyandas Bhavsar 

Vs. Siddiq Yakubbhai Jamadar and ors. reported in AIR 1993 

SC 1544  and in the case of Puranchand Vs, State of Haryana 

reported in 2010 (6) SCC 566, merely because in the Inquest 

Panchnama or in the P.M. Notes,  there was no mention about smell 

of Petrol/Kerosene on the dead bodies or clothes/ornaments etc. It 

can not be believed that the entire prosecution story is got up.  

[III] Now, as regards injuries received by 48 witnesses, the prosecution 

has examined the following Medical Officers. 

 

Sr. 

No. 

PW 

No 

Exh. 

No. 

Name Hospital 

1 60 487 Dr.Bhavin S.Shah Civil A'bad 

2 61 513 Dr.Mukesh D.Patel Private A'bad 

3 62 520 Dr.Subhash S.Sinha PHC Morva 

4 63 526 Dr.Rupkumar M. Agrwal Private A'bad     

5 64 532 Dr.Mohmad  S.Shirgavkar Private A'bad 

6 65 534 Dr.Vinodkumar D. Shahu Miletry A'bad 

7 66 537 Dr.Hashmukhbhai B.Patel Pvt.Visnagar 

8 67 542 Dr.Sanjay A.Raval Pvt.A'bad 

9 68 544 Dr. Parulben R.Waghela Civil A'bad 

10 69 551 Dr.Binaben K.Parikh Civil Godhra 

11 70 556 Dr.Chandrahas K.Cikenavish Civil Godhra 

12 71 590 Dr.Anilkumar K.Patel CHC Harij 

13 72 595 Dr.Pravinbhai K.Patel Ref. Kathlal 

14 73 600 Dr.Pravinbhai D.Kumar Pvt.Godhra 
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[IIII] Names of Injured Persons are as under:  

 

Sr. 

No. 

Exh. 

No. 

Medical Certificate of Injured person 

1 488 Jayantibhai Umerdas Patel 

2 490 Hirabhai Umderdas Patel 

3 492 Dwarkabhai Shankarbhai Patel 

4 494 Babubhai Somdas Patel 

5 496 Ramabhai Umerdas Patel 

6 498 Dineshbhai Narsinhdas Patel 

7 500 Gyanprasad Lalanprasad Chorasiya 

8 502 Rajendrasingh Ramfersingh Thakor 

9 504 Ramfersingh Balusingh Thakor 

10 506 Nilkanth Tulsidad Bhatia 

11 508 Mandakiniben Nilkanth Bhatia 

12 514 Dilipbhai J.Patel 

13 527  Bhupatbhai M.Dave  

14 528 Ashwinbhai G.Patel  

15 533 Mrs.Sheela V.Paul 

16 535 Govindsinh 

17 538 Pravinbhai Amthabhai Patel 

18 543 Kalpeshbhai Jha 

19 545 Savitaben Tribhovandas Sadhu 

20 547 Jitendrabhai Mangabhai Goswami 

21 552 Maheshbhai Jayantibhai  

22 553 Sanjaykumar Rasiklal Sukhadia 

23 554 Ramfersingh Babusingh 
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24 555 Rajendrasinh Ramfersingh 

25 557 Punamkumari Sunil Tiwari 

26 558 Amar Jamnaprasad 

27 559 Ashish Sunilkumar Tiwari 

28 560 Dinesh Narsinhdas Patel 

29 561 Amrutbhai Jaynarayan 

30 562 Mandakiniben Nilkanth Bhatia 

31 563 Veenaben Mafatbhai Patel 

32 564 Nitinkumar Chaturbhai Patel 

33 565 Maheshkumar Veljibhai Chaudhary 

34 566 Ramanlal Makwana 

35 567 Dwarkadas Shankarbhai Patel 

36 568 Savitaben Tribhovandas Sadhu 

37 569 Gyanprasad Lalanprasad Chorsiya 

38 570 Satishbhai Ravidas Mishra 

39 571 Nilkanth Tulsidas Bhatia 

40 572 Lalanprasad Kishorilal 

41 573 Jankidevi Lalanprasad 

42 574 Prahladbhai Jayantibhai 

43 575 Babubhai Somdas Patel 

44 576 Ramkaran Shriram Gupta 

45 577 Hirabhai Umerdas Patel 

46 578 Rambhai Bhudarbhai 

47 579 Rajubhai K.Pande 

48 580 Jayantilal Umeddas Tiwari 

49 581 Ramdin Jigipal Gupta 
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50 582 Ramnaresh Ramnigori 

51 583 Arjun Jamnabhai Pande 

52 584 Archanaben Satish Mishra 

53 585 Rampaul Jigipal Gupta 

54 586 Shyamvihari Shriram Gupta 

55 587 Mangalamben Satish Mishra 

56 588 Ramariya Gupta 

57 589 Prakash Harilal Gupta 

58 591 Ghandaji Ramsinhji Thakor 

59 596 Saburbhai Dhudabhai Parmar 

60 601 L.K.Jatav 

 

The prosecution has also produced injury certificates etc, duly proved, at 

Exhibits- 488, 490, 492, 494, 496, 498, 500, 502, 504, 506, 508, 514, 527, 

528, 533, 543, 545, 547, 552 to 555, 557 to 589, 591, 596, 601 and 602.  

So far as injuries received by passengers other than karsevaks and who 

received the treatments in Civil Hospital, either at Godhra or at 

Ahmedabad, on the same or next day, are concerned, the same have not 

been seriously challenged by the defence.  

However, the defence in the cross-examination of the Medical Officers 

concerned and in the cross examination of so-called karsevaks of 

Ahmedabad areas, has asked certain questions and thereby, made attempt 

to create doubt about genuineness of the said particular injury certificates. 

In my view, it would be better to discuss in detail, in this regard, while 

dealing with the case accused/witness wise, in the later part of this 

judgment. In any case, at this stage, it is suffice to say that more than 48 
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passengers including some karsevaks received simple/grievous injuries on 

27-2-2002, because of the alleged incident. 

As regards contradictions/omissions in ocular and medical evidence and 

evidential value of medical opinion, reference may be made the following 

decisions: 

[1] AIR  2004  SC  77          

[Ramakant Rai. Vs. Madan Rai and ors.] 

It is trite that where the eye witnesses account is found credible and 

trustworthy, medical opinion pointing to alternative possibilities is not 

accepted as conclusive. Witnesses, as Bantham said, are the eyes and ears 

of justice. Hence the importance and primacy of the quality of the trial 

process. Eye witnesses account would require a careful independent 

assessment and evaluation for their credibility which should not be 

adversely prejudged making any other evidence, including medical 

evidence, as the sole touchstone for the test of such credibility. The 

evidence must be tested for its inherent consistency and the inherent 

probability of the story; consistency with the account of other witnesses 

held to be creditworthy; consistency with the undisputed facts, the 'credit' 

of the witnesses; their performance in the witness box; their power of 

observation etc. Then the probative value of such evidence becomes 

eligible to be put into the scales for a cumulative evaluation. 

[2] AIR  2004  SC   2174                

[State of Madhya Pradesh Vs. Sanjay Rai.] 

Though opinions expressed in text books by specialist authors may be of 

considerable assistance and importance for the Court in arriving at the 

truth, cannot always be treated or viewed to be either conclusive or final 

as to what such author says to deprive even a Court of law to come to an 
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appropriate conclusion of its own on the peculiar facts proved in a given 

case.  

Such opinions cannot be elevated to or placed on higher pedestal than the 

opinion of an expert examined in Court and the weight ordinarily to which 

it may be entitled to or deserves to be given. 

[3] AIR  2004  SC  2329              

[Ram Bali Vs. State of Uttar Pradesh]  

Hypothetical answers given to hypothetical questions, and mere 

hypothetical and abstract opinions by textbook writers, on assumed facts, 

cannot dilute evidentiary value of ocular evidence if it is credible and 

cogent. The time taken normally for digesting of food would also depend 

upon the quality and quantity of food as well, besides others. It was 

required to be factually proved as to the quantum of food that was taken, 

atmospheric conditions and such other relevant factors to throw doubt 

about the correctness of time of occurrence as stated by the witnesses. 

Only when the ocular evidence is wholly inconsistent with the medical 

evidence the Court has to consider the effect thereof. 

[4] AIR  2005  SC  44             

[State of Madhya Pradesh Vs. Dharkole alias Govind Singh and ors.] 

It would be erroneous to accord undue primary to the hypothetical 

answers of medical witnesses to exclude the eye-witnesses account which 

had to be tested independently and not treated as the 'variable' keeping the 

medical evidence as the 'constant'. It is trite that where the eye-witnesses 

account is found credible and trustworthy, medical opinion pointing to 

alternative possibilities is not accepted as conclusive. Eye-witnesses 

account would require a careful independent assessment and evaluation 

for their credibility which should not be adversely prejudged making any 



      SC No. 69 to 86/2009 and 204/2009                                                                              [113] 

 

other evidence, including medical evidence, as the sole touchstone for the 

test of such credibility. 

[5] AIR  2008   SC  1747            

[Ram Swaroop Vs. State of Rajasthan] 

Over dependence on such opinion evidence, even if the witness is an 

expert in the field, to checkmate the direct testimony given by an 

eyewitness is not a safe modus adoptable in criminal cases. It has now 

become axiomatic that medical evidence can be used to repel the 

testimony of eyewitnesses only if it is so conclusive as to rule out even the 

possibility of the eyewitness's version to be true. A doctor usually 

confronted with such questions regarding different possibilities or 

probabilities of causing those injuries or post-mortem features which he 

noticed in the medical report may express his views one way or the other 

depending upon the manner the question was asked. But the answers 

given by the witness to such questions need not become the last word on 

such possibilities. After all he gives only his opinion regarding such 

questions. But to discard the testimony of an eyewitness simply on the 

strength of such opinion expressed by the medical witness is not 

conducive to the administration of criminal justice. 

[6] AIR  2009   SC   210               

[Sunil Dattatraya Vaskar and anr. Vs. State of Maharashtra] 

Where the eye-witness account is found to be credible and trustworthy, 

the medical opinion suggesting an alternate possibility is not accepted to 

be conclusive. 

[7] AIR  2010  SC  806                              

[Ramesh Chandra Agrawal Vs. Regency Hospital Ltd. and ors.] 

The law of evidence  is designed to ensure that the Court considers only 

that evidence which will enable it to reach a reliable conclusion. The first 
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and foremost requirement for an expert evidence to be admissible is that it 

is necessary to hear the expert evidence. The test is that the matter is 

outside the knowledge and experience of the lay person. Thus, there is a 

need to hear an expert opinion where there is a medical issue to be settled. 

The scientific question involved is assumed to be not within the Court's 

knowledge. Thus cases where the science involved, is highly specialized 

and perhaps even esoteric, the central role of expert cannot be disputed. 

The other requirements for the admissibility of expert evidence are: 

(i) that the expert must be within a recognized field of expertise 

(ii) that the evidence must be based on reliable principles, and 

(iii) that the expert must be qualified in that discipline.  

Therefore, in order to bring the evidence of a witness as that of an expert 

it has to be shown that he has made a special study of the subject or 

acquired a special experience therein or in other words that he is skilled 

and has adequate knowledge of the subject. 

It is not the province of the expert to act as Judge or Jury. 

The real function of the expert is to put before the Court all the materials, 

together with reasons which induce him to come to the conclusion, so that 

the Court, although not an expert, may form its own judgment by its own 

observation of those materials. 

An expert is not a witness of fact and his evidence is really of an advisory 

character. The duty of an expert witness is to furnish the Judge with the 

necessary scientific criteria for testing the accuracy of the conclusions so 

as to enable the Judge to form his independent judgment by the 

application of these criteria to the facts proved by the evidence of the 

case. The scientific opinion evidence, if intelligible, convincing and tested 

becomes a factor and often an important factor for consideration along 
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with other evidence of the case. The credibility of such a witness depends 

on the reasons stated in support of his conclusions and the data and 

material furnished which form the basis of his conclusions. 

[8]  2001(2) GLR  1749                                 

[State of Gujarat Vs. Maniben Gandu Jadav]  

If a person sets on fire terylene clothes of a person from all sides, and is 

that person dies, the only intention that could be attributed is that of 

causing death of that person. 

Even if, a supervening factor causes death and the supervening factor is 

necessary consequence or necessary incidence of the injury caused the 

death of the victim concerned. It is only when intervening cause is totally 

unrelated to the original injury caused by the act of the accused, it can 

possibly be contended that the  death was not direct or proximate result of 

the act of the accused. 

 

[48] DNA PROFILING REPORTS: 

Admittedly, because of extensive burn injuries, and as the bodies were in 

charred/roasted condition, out of 58 dead bodies, 19 bodies could not be 

identified and for that, tissues and teeth samples of 19 unidentified burnt 

dead bodies, along with blood samples of the close relatives of claimants 

were sent to FSL Ahmedabad, for their identification by DNA profiling 

Analysis. 

For analysis, standard Organic Extraction Method was used by FSL for 

extraction of DNA from Tissues, Teeth and Blood samples. 

Then, extracted DNA were amplified for different Short Tandem Repeats 

(STR) by Polymerase Chain Reaction (PCR) and run on sequencer for 

STR Typing. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [116] 

 

The prosecution with the consent of defence, has produced DNA Reports 

dtd; 17-8-2002, and 20-11-2002 at Exh.1481 and 1482, whereas the letter 

dtd; 26-5-2003 of DNA Division, FSL, Ahmedabad at Exh.1483. 

On perusal of said reports and letter (Exh.1481 to 1483), it appears that 

out of 19 burnt dead bodies, 12 could be identified, whereas the remaining 

7 remained unidentified even after DNA.  

 

[49] FSL REPORTS: 

Part-I     As per the prosecution case, the details about the Panchnama of 

place of occurrence (Exh.85), seized muddamal articles and report 

thereof, is as under: 

Date: 27-2-2002 

Time: From 1.00 p.m. to 3.00 p.m. 

Panchas 1: Suresh Dhanamal Nariyani 

2: Khemchand Jamandas Lakhwani    

Presence: Rajendra Rao Raghunath Rao Jadav 

(PW-228 -    Complainant-Engine Driver) 

Before: Mr. M.J.Jhala (PW-230/Exh.1196) 

P.S.I. Railway Police Station, Godhra. 

Place: 'A' Cabin and surrounding area 

Seized by IO Mr. M.J.Jhala, PSI, Godhra Railway Station 

Articles: 32+2 = 34 

Despatch: Outward No.620/2002, dt:2-3-2002 by 

Mr.K.C.Bawa Dy.SP, W.R.Vadodara to FSL, 

Ahmedabad (Exh. 1167) 

Through:  Mr. D.A.Chaudhry, PI, CID Crime, Vadodara 
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Receipt: FSL/TPN/2002/C/287 dt:2-3-2002 issued by 

FSL. Ahmedabad (Exh.1170) 

Letter: FSL/TPN/2002/C/287/ dt: 21-3-2002 (Exh.1172) 

Report: FSL/EE/2002/C/287/ dt:20-3-2002 (Exh.1173) 

 

The panchnama of Coach S-6, came to be drawn on 28-2-2002 and 

muddamal articles collected from nine compartments and two toilets and 

burnt colour parts etc seized under that panchnama were also sent to FSL 

on 2-3-2002 along with the above articles. 

The prosecution to prove the contents of the FSL Report (Exh.1173), has 

examined PW-227 Mr. D.P.Talati, Asst. Director, FSL, at Exh.1161. On 

perusal of the deposition of this witness on oath and contents of Report 

dt:20-3-2002 (Exh.1173), the following facts emerge: 

Sr. 

No. 

Sample 

No. 

Burnt – Wet Article Result 

1 1/1 Green  Hand bag -- 

2 1/2 Green cotton Pant -- 

3 1/3 Plastic Bag -- 

4 1/4 White Baniyan -- 

5 1/5 Blue Underwear Petrol Residues 

6 1/6 Checks Lungi Petrol Residues 

7 1/7 Lather Shoes (2) -- 

8 2 Black Slipper Petrol Residues 

9 3 Window's Rubbers Parts -- 

10 4 Corridor Canvas Parts  -- 

11 5 Glass Pieces -- 

12 6 Black metals with black oil Petrol Residues 
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13 7 Piece of Aluminum  -- 

14 8 Three pieces of Aluminum  Petrol Residues 

15 9 Brown colored iron bars  Petrol Residues 

16 10 Burnt pieces colour of Coach Petrol Residues 

17 11 Cotton Seat Parts -- 

18 12/1 Purple coloured designed Saree  Petrol Residues 

19 12/2 White Petticoat Petrol Residues 

20 13 Plastic Red coloured piece on 

which "Bajarang Dal" written in 

white letters 

Petrol Residues 

21 14/1 Clothes Petrol Residues 

22 14/2 Spectacles' Resin Cover -- 

23 14/3 Resin Bag -- 

24 15 

16 

17 

Three empty 

Carboys 

(two blacks + one white) 

Petrol Residues 

25 18 Plastic bottle containing Yellow 

coloured Liquid   

Acid 

26 19 Yellow coloured earth Petrol Residues 

27 20 Control earth -- 

28 21 Colour parts of the Coach Petrol Residues 

29 22 to 

30 

Burnt parts nine in numbers, one 

from each compartment of Coach 

Petrol Residues 

30 31,  

32 

Burnt parts, two in number from 

each two toilets 

Petrol Residues 

31 33 Cotton samples with collected 

from outside body of the Coach 

Petrol Residues 

32 34 Control Cotton  -- 
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Part-II    The Investigation Officer by letter (Ravangi) dtd; 4-3-2002 

(Exh. 1169) had also forwarded two samples one of black earth and the 

other control earth which were seized in presence of panchas under 

seizure panchnama dtd; 3-3-2002 (Exh. 371) from the front side portion of 

Mala Garage situated on the Bhamaiya Road i.e. Northern side of the 

place of incident, to the FSL for examination which were received by FSL 

on 4-3-2002 (Receipt Exh.1171). 

PW-227  Mr. D.B.Talati, in his above Report dtd; 20-3-2002 shown the 

said two samples as "Sample No.35 and 36" and opined that in Sample 

No.35 i.e. Black earth part of petrol (Hydro carbons) were noticed 

whereas in Sample No.36 control earth parts of Petrol or Acid were not 

found. 

Part-III   The Investigating Officer by letter (Ravangi) dtd; 4-5-2002 

(Exh. 1178) in all 18 samples, out of which first 17 samples were of the 

materials collected on 1-5-2002 under seizer panchnama from the 

different compartments and toilets of Coach S-6 and doors, door locks, 

safety bars etc which were received by the FSL on 4-5-2002 (Exh.1179). 

 PW-227 Mr. D.B.Talati, in his Report dtd; 17-5-2002 (Exh. 1181) has 

opined that in none of the nine samples of materials collected from 

different compartments of Coach No. S-6, presence of residues of any 

Petroleum Hydro carbons or any plastic container has been noticed. 

 [Note: Sample No.18 mark 'N' is a Plastic Can and FSL opinion about it 

will be considered in the later part of the judgment]. 

 PW-227 Mr. D.B.Talati, in his letter dtd; 15-6-2002 (Exh.1186) has 

clarified as to why in subsequent samples as per report dtd; 17-5-2002, 

presence of any Petroleum Hydro carbons could not be noticed. It has 
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been stated that there was much difference in time of seizure of these two 

samples.  

Part-IV    As regards examination of doors, door locks, Safety bars etc., 

Mr. M.N.Joshi (PW-225) in his Report dtd; 17-5-2002 (Exh.1154) has 

opined that; 

(1) The doors shown as sample 'F' and 'H' must be open at the time of 

fire, looking to the fire, pattern etc, noticed on the said doors, 

whereas the door shown as sample-I must be closed at that time. 

(2) On safety bar sample-J, effect of fire was noticed on one side, 

whereas the other end of the said bar, was detached from welding 

because of pressure. 

(3) On safety bar sample-L/1 effect of fire was noticed and both the 

ends of this bar detached from welding because of heat. 

(4) On the upper portion of window of the door sample-I, two hit 

marks noticed which might he possible because of stone pelting. 

Part-V   The Investing Officer by letter (Ravangi) dtd; 11-4-2002 

(Exh.1174) also forwarded samples of petrol and diesel, eight in numbers, 

collected from Hakimiya Automobiles and M.H. and A.Patel and 

Company Petrol Pumps under seizure panchnama dtd; 9-4-2002 

(Exh.130) along with other articles which were received by FSL, 

Ahmedabad on    12-4-2002 (Receipt Exh. 1175). 

 PW-227 Mr. D.B.Talati, in his report dtd; 26-4-2002 (Exh.1177) opined 

that, "It is not possible to give specific opinion as to whether the presence 

of petrol found in all these samples mark C, D and H and in the earlier 

samples whereof, report was given on 20-3-2002 are all of the same petrol 

product and taken out from same source or not."  
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Part-VI   In view of the request letter dtd; 1-7-2002, the officers of the 

FSL Ahmedabad, visited the place of occurrence on 2-7-2002 and also 

made physical examination of Coach Nos. 5 and 6, kept at the Railway 

Yard, Godhra. 

Mr. M.N.Joshi (PW-225), in his report dtd; 3-7-2002 (Exh.1151) about 

the said spot inspection and physical examination of Coaches opined that: 

(1) Number of Coach No. S-6 was 93498 and vestibules of this coach 

were made from thick rubber sheet. 

(2) Number of Coach No. S-5 was 89465, it was on Western side of 

Coach S-6, and vestibule of this Coach No. S-5 was made from 

canvas and fixed with Iron frame. 

(3) Coach No. S-7 was not on the spot. 

(4) After experiment on the spot, difficulty was noticed in cutting  

Thick Rubber Sheet vestibule by sharp cutting weapon, whereas in 

canvas vestibule, such cutting found easily possible. 

Part-VII    In view of the request letter dtd; 14-7-2002 received from 

Police Superintendent, Western Railway, Vadodara, the officers of the 

FSL Ahmedabad had gone to Ahmedabad Railway Station on 15-7-2002 

and made physical verification of Coach Nos. 2 and 7 of the Sabarmati 

Express Train, in presence of photographer Mr.J.C.Patel. 

 PW-225 Mr. M.N.Joshi, Scientific officer, in his report dtd; 20-7-2002 

(Exh.1152) has opined that: 

 As regards Coach No. S-2: 

(1) Number of Coach No. S-2 of said Sabarmati Express Train was 

91229 and vestibules of both the sides were made from black 

canvas and fixed with Iron-frame. 
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(2) Veneshing Shutters of two windows of three berth side of the coach 

were of Red colour, whereas the remaining shutters were of white 

aluminium. 

(3) Fresh welding was noticed, on the joints of ten safety bars of these 

three berth side's windows. 

(4) Possibility of change of glass-frames of eleven windows noticed. 

(5) Seat cover of Seat No. 1 found afresh teached, seat cover of Seat 

No.49 found torn and missing, and seat cover of Seat No. 68 was 

also noticed in torn condition.  

As regards Coach No. S-7: 

(1) Number of Coach No. S-7 of said Sabarmati Express Train was 

87206, Vestibules of both the sides were of Canvas and fixed with 

Iron-frames. Northern side(Coach No. S-8 side) canvas was of 

black colour whereas Southern side (coach No. S-6 side) was of ash 

coloured (Khakhi). Normally canvas vestibules are of black colour 

therefore, it can be believed that this Northern side canvas vestibule 

might be changed.   

(2) On outer portion of Eastern side of coach, hit marks noticed which 

might be possible by stone pelting.  

(3) Vanishing shutters of five windows of three berth side were of red 

colour, whereas the remaining shutters were of white aluminum. 

(4) Glass/Frames of five windows and three toilets windows towards 

three berth side of the coach found to be changed.  

Part-VIII    The Investigating Officer Mr. K.C. Bawa by letter dtd; 28-4-

2002 made a request to the officers of the FSL, Ahmedabad and 

accordingly, Mr. Mahindersing S. Dahiya (PW-240) and other FSL 

officers including official photographer visited Godhra Railway premises 
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on 1-5-2002 and made physical inspection of Coach No. S-6 and 

forwarded his report dtd; 17-5-2002 (Exh.1349) opining as under: 

(1) Hit marks in huge numbers on account of stone pelting were found 

on outer portion of southern side of coach No. S-6. Inside the coach 

also, many stones and pieces of glasses of windows were lying here 

and there. Window glasses of southern side were found broken due 

to stone pelting and northern side window glasses were found 

broken due to heat of fire. On examination, it can be said that stone 

pelting in huge quantity came to be done on this coach from 

outside. 

(2) In view of the condition of colour of doors, burning pattern, 

position of hand locks and windows aluminum frames of doors, it 

can be said that northern side both the doors (East and West) and on 

southern side one (East) thus, total three doors must be open at the 

time of fire, whereas the forth door (Western side) of said southern 

side must be closed.  

(3) One safety-bar of one of the windows of southern side was found 

broken and bent. No marks of use of any weapon was noticed on 

the said bar. As the hight of lower end of the window is more than 

seven feet from the level of land, it ruled out possibility of any kind 

pressure/force on the said safety-bar from outside. Thus, it is crystal 

clear that attempt was made from inside of the coach giving 

forceful pressure for removing the said safety bar. The remaining 

safety bars removed from joints because of melting of welding due 

to fire heat. 

(4) In view of burning pattern, its quantity and depth-ness and looking 

the effect of fire on the flooring and its alligatering burn pattern, it 
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can be said that the fire in coach must be started from eastern side 

and then, spread widely towards western side. Further, the 

percentage of burns of inside materials in quantity and its effect 

was very high in 80% portion of eastern side of coach, whereas in 

the remaining 20% western side portion, the same was less in 

comparison.  

(5) No marks of using Acid for fire were noticed. 

(6) In view of the condition of window frames, it can be said that all 

the windows of the coach must be closed at the time of incident of 

fire.  

Part-IX    At the instance and suggestion of officers of the FSL, 

Ahmedabad, to know how the offence might have been committed, and to 

create actual position which was at the relevant time, one another coach 

came to be placed on the same Railway Track, near 'A' Cabin, at the place 

of actual incident and then, using different kinds of containers 

experiments of throwing/pouring water on/in the Coach were made. Mr. 

M.S.Dahiya (PW-240) in his report dtd;17-5-2002 (Exh.1350) has opined 

as under about the said experiments. 

(a) Considering the height of windows from the ground it was not 

possible to throw inflammable liquid from bucket or carboys inside 

the coach from outside as majority of liquid was fallen outside. 

(b) Attempt from a block of grit having 3' height at a distance of 14' 

resulted into 10 to 15% of water entering the coach from windows 

with the help of bucket whereas the remaining water fell outside. 

Thus, if inflammable material was thrown from outside, then 

majority portion would fall near the Railway track which would 

catch fire and damage the coach from the lower portion of the 
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coach on outside of the coach. However, no such damage of fire 

below the window portion of the coach were found and thus, it 

clearly revealed that no inflammable material came to be thrown 

inside the coach from outside. 

(c) Similarly, no inflammable material could have been thrown inside 

the coach from the doors of the coach. 

(d) That the experiment of pouring water from bucket type wide 

opening container from Eastern side door and passage required 60 

litres of water  for covering the majority portion of the coach. 

However, the water poured in this manner went towards Western 

side and did not come-out from opened doors or did not spread upto 

latrine area.   

Part-X    On 25-8-2004, Mr. Noyel Parmar, the then Investigating Officer 

by letter dtd;25-8-2004 (Exh.1353) made a request to the Director, FSL, 

Gandhinagar for clarifications about Vestibule Rubber, Flash back-Flash 

Over  Theory, burn injuries sustained by passengers on upper portion of 

the body etc. 

In response to the said request letter, Dr. M.S.Dahiya (PW-240), the then 

Asst. Director, FSL, Gandhinagar, in his reply dtd; 2-9-2004 (Exh.1354) 

made clarifications about all the four queries/questions as under:-  

"With reference to your Query No. 1 and 3, it is clarified that the 

vestibule of coach S-6 made of special type of rubber which is self 

extinguishing and does not catch fire. The rubber vestibules of coach S-6 

had no burning sign on the lower end but shown the surface pyrolysis on 

upper side because of the continuous exposure to flames coming out 

through the upper portion of the vestibule door. (Photograph of the 

vestibule of S-6 coach attached). This is also evident from the photograph 
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of the coach S-6 published on the cover page of "The Week" magazine of 

July 7, 2002, where the canvas vestibule of coach S-7 is burning, while 

the rubber vestibules of S-6 are not burning. Hence, there is no question 

of burning of the vestibule of coach S-6 and initiating/spreading of fire 

from this portion. However, had it been a case, the coach S-7 would have 

burnt because of the canvas vestibule of the coach had caught fire which 

did not happen. Secondly, the vestibules are outside the coach; hence, the 

fire of the burning vestibule will go upwards. The metallic sheet of the 

coach prevents the spreading of fire towards coach. 

Query No.2: Flash back is unintentional spilling of flammable liquid on 

the ground while throwing it on the target, which leaves traces of the 

liquid. In this case, no signs of flash back were observed on the crime 

scene. 

Flash over is defined as a stage in the development of a contained fire in 

which all exposed surfaces reach ignition temperature, more or less 

simultaneously. During free burning phase of fire, the rate and intensity of 

open burning increases geometrically. The intensity of the fire doubles 

with each 10
o 

C rise in the temperature. Heat rapidly evolving from the 

origin point of fire, is convected and collected in the uppermost area of 

the structure/room. Additional heat is transferred through conduction and 

radiation. The convected (super heated) gases themselves become a 

source of radiated heat, radiating heat energy downward on to all surface 

areas directly below them. This heat is absorbed by conduction into the 

mass of those items whose surfaces are struck, causing surface purolysis 

(backed effect). When the temperature reaches the ignition temperature of 

these items, a flash over occurs, flames instantly "Flash over" the entire 

area. Sometimes, the different items in the room, different ignition 
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temperature, start burning at different time intervals. It has also been seen 

that because of vide variations in ignition temperatures of the items, some 

are burnt while others do not burn giving a false look of multiple origins 

of fire. Large the volume area and free low of air delays in the build-up of 

temperature as well as time to flash over. The time of flash over has vide 

variations or may never occur depending upon the factors like 

confinements, length of time of fire, size of the fire, location of the fire in 

the structure, volume area, aeration. position of the burning point, quality 

of the combustible material in the structure, etc. 

Looking to the above, a train compartment with so many outlets for the 

leakage of hot gases is not an ideal structure for flash over phenomenon.  

In the type of structure like in the question, a sufficient amount of fire 

accelerant is required to initiate the fire because of the fire resistant and 

self-extinguishing nature of the material. Fire originated from a point 

requires a lot of time to spread up in the whole compartment especially in 

a stationary train and all the three theories of heat transfer i.e. conduction, 

convection and radiation are applicable to some extent.  

Query No.4 A flame has natural tendency to rise upward. When ceiling 

obstructs this upward progression, it starts flowing horizontally and 

escapes through the upper open portions of doors and windows of the 

structure. The persons coming out of the doors along with the flames 

might get burning or scorching on the upper half of the body. Secondly, 

the persons standing in non-burning areas nearby may get scorched on 

exposed parts by heat radiations."   

Part-XI    Then, after constitution of  Special Investigation Team by the 

Hon'ble Supreme Court, Mr.J.R.Mothaliya, Supt. of Police and 

Investigating Officer, SIT, Gandhinagar by request letter dtd; 24-10-2008 



      SC No. 69 to 86/2009 and 204/2009                                                                              [128] 

 

(Exh.1355) asked opinion/clarification of Director, FSL, Gandhinagar on 

21 queries and also on one verbal query (No.22) and in response thereto, 

Dr. M.S. Dahiya (PW-240) by forwarding letter dtd; 7-11-2008 

(Exh.1356), forwarded a detail clarification (Exh.1357) explaining all the 

queries as under: 

"Query-1 What is the opinion on the allegation that the S-6 was put 

on fire after pouring petrol? 

Ans:- On the day of incident, 38 samples were drawn i.e. on 27/2/2002 

for the presence of any inflammable material. 

1. As per FSL report No. 2002/C/287 dt. 21/3/2002, the presence of 

residual petroleum hydrocarbons were detected in 27 samples. 

2. Petrol was detected in 2 samples. 

3. In some samples. orange dye used in petrol was detected. In one 

sample, presence of blue coloured hydrocarbon was detected. 

4. The crime scene report No.2 dt. 17/5/2002, issued by FSL para-3 

indicates the use of high inflammable material to burn the coach. 

Query-2 Whether the pouches filled with inflammable were thrown 

into inside the coach? 

Ans:- No, pouches of inflammable material were not thrown in to the  

coach because as per FSL crime scene report dt. 01/05/2002, frames of 

windows were closed at the time of fire. Secondly, each window was 

having grill with 3" gap between bars of the grill. Hence, it was not 

possible to throw pouches inside the coach from outside. Also, had 

pouches been thrown in to the coach, maximum would have been 

recovered at the time of first panchnama. such things were not recovered. 

Query-3  Whether the inflammable articles had been thrown through 

the windows by the mob? 
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Ans:-   No, Answer is as above (Query-2). 

Query-4  If some passengers/persons while cooking on kerosene stove 

(Primus) and exploded it. Whether is it possible to occur/happen such 

serious incident? 

Ans:-   No, it is not possible to occur such serious incident of burning 59 

passengers within short period. 

The fire pattern would have been different. 

The recovery of the (primus) would have been made at the time of 

panchnama.  

In such case FSL would not have detected residual petroleum 

hydrocarbon of petrol. 

Query-5  Whether is it possible to catch fire from the match sticks or 

bidi or cigarette and result in such serious incident? 

Ans:-  No, because such incidental fire takes hours to spread from one 

end to other end of coach. 

Logically such small fires are not allowed to develop by the passengers to 

such extent and that also in a stationery train.  

The material used in making the railway coach conforms to the 

requirements of UIC code 564-2 and I S specifications for flammability 

and fore retardant properties. These materials do not burn without 

application of sufficient fire source. 

The fire properties of different furnishing materials mentioned above 

indicate that the fire on samples of sizes laid down in specification will 

extinguish itself within the time period mentioned against each material 

after removal of the fire source. These materials do not burn of its own 

without application of the fire source. 
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The above mentioned furnishing materials are of general nature and does 

not emit toxic gases due to which human being can face sudden death. 

(Copy of letter from Govt. of India, Ministry of Railways, Research 

Designs and Standards Organization, Lucknow is attached). 

Query-6  Whether the incident of fire in coach was happened due to 

short circuit? 

Ans:-  No, FSL team examined this reason very thoroughly but there was 

no evidence of short circuit. Secondly, the train was stationery at the time 

of fire and when the train is stationery, it remains on battery only. 

Query-7  Whether it is possible to broke out the fire in the coach by 

pouring petrol or any inflammable article by flash fire? 

Ans:-  No, this fire was not broken out by flash fire because flash fire is a 

fire that spreads rapidly through a diffuse fuel, such as dust, gas, or vapors 

of an ignitable liquid, without the production of damaging pressure. If 

cause of burning is flash fire then ignitable material is must to initiate the 

initial fire. Since it was an open chamber, a lot of ignitable material is 

required to initiate such a large fire in a very short period in the area of 

about 5000 cubic feet. FSL also revealed the fire spread was natural in 

this case.  

Query-8  Is it possible to burnt the coach by flash over or is it possible 

to flash over in the coach? 

Ans:-  No, it is not possible to burn the coach in question nor flash over 

phenomenon will occur in this coach. 

Flashover can be explained in a practical and understandable manner as a 

stage in the development of a contained fire in which all exposed surfaces 

reach ignition temperature, more or less simultaneously. During free 

burning phase of fire, the rate and intensity of open burning increases 
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geometrically and fire doubles with each 10
o
 C rise in the temperature. 

Heat rapidly evolving from the origin point of fire, is convected and 

collected in the upper most area of the structures. Additional heat is 

transferred through conduction and radiation. The convected (super 

heated) gases themselves become a source of radiated heat, radiating heat 

energy downward into all surface areas directly below them. This heat is 

absorbed by conduction into the mass of those items whose surface are 

struck, causing surface pyrolysis (backed effect). When the temperature 

reaches the ignition temperature of the items, a flashover occurs, flames 

instantly flashover the entire area and all similar structures burn equally 

(e.g. wooden wracks etc.) through out the compartment. Here, almost 

20% of the compartment on west side has only heat effect and rest it 

totally burnt. 

Sometimes, the different items in the room, having different ignition 

temperature, start burning at different time intervals. It has been seen that 

because of vide variations in ignition temperatures of the items, some are 

burnt while others do not burn giving a false look of multiple origins of 

fire. Larger the volume area and free flow of air delays in the build-up of 

temperature as well as time to flashover. 

The time of flashover has vide variations of may never occur depending 

upon the factors like confinement, length of the time of fire, size of the 

fire, location of the fire in the structure, volume area, aeration position of 

the burning point, quality of the combustible material in the structure etc. 

Looking to the above, a train compartment with so many outlets for the 

leakage of hot gases is not an ideal structure for flashover phenomenon. 

Query-9  On the direction of the officials of FSL during the inspection 

of S-6 coach, the IO had collected remains of burnt articles in 9 sealed 
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bags sent to FSL for examination. The FSL was sent a report on     

17-05-2002 stating that there is no presence of any inflammable in the 

remains of burnt articles. What may be the reason for this? 

Ans:-  Traces of hydrocarbons and carboys were not detected may be 

because these samples were drawn basically for the detection of 

petroleum hydrocarbons but for other relevant information required for 

the investigative (evident from the accompanied forwarding note.) But the 

traces of carboys which were not detected may be because plastic carboys 

would have melted and evaporated at such a high temperature. 

Secondly, this material was collected after two months of the incident. 

Hence, might have been decomposed. However, samples immediately 

after the incident, 27 samples have shown the presence of residual 

petroleum hydrocarbon. 

Thirdly, it was a total sweep of the compartment. Hence, residual 

hydrocarbon might have been diluted below the detection limit. 

Query-10  In your report of 17-05-2002 has stated that there is no 

presence of remains of plastic containers in the remains of burnt 

articles, What may be reason for this? 

Ans:-  With regards to "Black Carboys" it is submitted that- 

Plastic carboys of being plastic might have melted and evaporated at such 

a high temperature say about 500 to 600 degree Centigrade. 

Secondly, carboys might have been taken back by the culprits after 

empting into compartment. 

Query-11  The condition of windows and doors of the Coach at the 

time of attack on the coach at Signal Faliya, Godhra. 

Ans:-  Plastic and glass shutters of windows on Godhra side of S-6 were 

closed at the time of fire. But were found broken with stone pelting. 
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Three doors of the coach were open and one door towards the front facing 

signal Faliya was closed at the time of fire. 

Query-12  Whether is it possible to spread the fire to inside the coach 

if the fire put on the bottom side rubber of Vestibule of the coach and 

is it possible to spread the fire as it happened in this incident? 

Ans:-  No, It is clarified that the vestibule of coach S-6 is made of special 

type of rubber which is self extinguishing and does not catch fire. The 

rubber vestibules of coach S-6 had no burning sign on the lower end but 

shown the surface pyrolysis on upper side because of the continuous 

exposure to flames coming out through the upper portion of the vestibule 

door. (Photograph of the vestibule of S-6 coach is attached). This is also 

evident from the photograph of the coach S-6 published on the cover page 

of "The Week" magazine of July 7  2002; where the canvas vestibule of 

coach S-7 is burning while the rubber vestibule of S-6 are not burning.  

Hence, there is no question of burning of the vestibule of coach S-6 and 

initiating/spreading of fire from this portion. However, had it been a case, 

the coach S-7 would have burnt because of the canvas vestibule of the 

coach had caught fire which did not happen. Secondly, the vestibules are 

outside the coach; hence, the fire of the burning vestibule will go 

upwards. The metallic sheet of the coach prevents the spreading of fire 

towards coach.   
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Query-13  The pattern of the fire outside the coach noticed in this 

case is the pattern of fire caught from outside or inside? 

Ans:-  Looking to the pattern of fire outside the coach, fire started from 

inside the coach, the coming out through windows burnt the coach on 

outside. 

  

Query-14  If huge quantity of petrol poured inside the coach and put 

on fire whether explosion is possible or not? 

Ans:-  No, in a non confined structure, the explosion will not take place 

because of the immediate leakage of expended gases. 

Query-15  The burn injuries caused to the passengers of this coach 

was on their upper side bodies, the reasons for the same? 

Ans:-  A flame has natural tendency to rise upwards. When ceiling 

obstructs this upward progression, it starts flowing horizontally and 

escapes through the upper open portions of doors and windows of the 
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structure. The persons coming out of the doors along with the flames 

might get burning or scorching on the upper half of the body. Secondly, 

the persons standing in non burning areas nearby may get scorched on 

exposed parts by heat radiations.  

 

 

 

Query-16  Is there any case in your knowledge that if fire broke out 

accidentally in a still train and running train in which this much 

casualties caused? If yes, details may please be provided. 

Ans:-  Yes, I have seen many cases on TV as well as personally attended 

some cases of accidental fires in running and still trains. But I have never 

heard or experienced/seen any causality in such fires. The best example of  

this type of fire is cited below: 

Avadh Express No. 9038 was going in full speed from Baroda to 

Bombay. Near Palej Railway Station, fire was observed in one of the 

compartment in between two toilets. The train was stopped by pulling the 

chain, which took some time and covered some distance to halt 

completely. In this fire, five bogies of the train were completely burnt. 

But not a single passenger was hurt seriously or died. For details, please 

go through the paper cutting attached here with. 
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Query-17  If the fire broke out accidentally, whether it is possible to 

cause huge casualties like this? 

Ans:-  No, if the fire breakout accidentally, such casualties are not 

possible. This type of casualties is only possible if passengers are 

suddenly trapped in a very big fire.  

Query-18  On which evidence it has been finalized/decided that the 

persons of mob/accused came inside by breaking the Vestibule? 

Ans:-  FSL, report date 20/7/2002 pertaining to the examination of sliding 

door of S-6, a connecting vestibule between S-6 and S-7 indicates that: 

Signs of force were visible where the door metal was some what bent and 

damaged. 

Some scratch marks were visible on the outside handle of the sliding door 

indicating the use of force to open it. 

A longish scratch mark was visible between the stopper knob and the hole 

meant for its fitting. This indicated that it was opened forcibly from 

outside.  
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Query-19  What is the reason that initially smoke came out and then 

was the fire? 

Ans:- When fire starts, it generates an environment which has three zones 

i.e. the lower is a combustion zone (flame) where fuel burns. The middle 

is called as plum (column of hot air). Upper one is smoke zone or smoke 

and sludge layer. 

In a fire environment, smoke is a fuel the fire will eventually consume. 

Inside, plumes generate a dense layer of smoke that will ultimately fill a 

closed space from top to bottom. The hotter is the upper layer of gas, the 

greater is the degradation of other materials in the room. Smoke 

represents the material that did not burn completely the first time. This 

environment is full of char, solid matter in very particulate from, as well 

as liquids in as aerosol form. This by-product of the fire is produced by 

pyrolysis of the first fuels partially consumed by the fire. When 

aerosolized liquids that are formed in smoke strike a glass surface, the 

smoke recondenses and a brown sludge is created. Sludge, like smoke, 

represents fuel for later stages of the fire's development if there is enough 

thermal momentum to ignite it. Smoke and sludge collect on internal 

surfaces in structure fires. Conversely, if the thermal momentum of the 

fire reaches its maximum, the layer of soot can become fuel for the later 

stage for fire (500 to 600
o
 C). At this point, the entire compartment 

simultaneously bursts into flames. Hence, at initial stage of big fires in a 
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compartment/room, the visibility of smoke is too much which subsides 

the visibility of fire because of sudden lowering of the thermal layer from 

ceiling accompanied by the sudden lowering of thick smoke layer. 

The best examples of the above are: 

1. Tons of petrol was thrown in to WTC by striking aero plans, caught 

fire initially only smoke was visible and after some fire appeared. 

2. Bombay train which caught fire, initially there was appearance of 

smoke only and visibility of fire was at later stage. 

 

Query-20  Whether the fire broke out after the halt or halted due to 

the fire on moving train? 

Ans:-  To the best of my understanding, the fire broke out after the halt of 

train. The operation done to torch the compartment is not possible in a 

moving train i.e. cutting the vestibule, breaking the connection vestibule 

door and pouring of petrol and coming down then from the train. 

However, this can be better known by the eyewitnesses. 

Query-21  Whether the presence of petrol or inflammable materials 

have been noticed on the railway track sand/metal on the bottom of 

the coach at the place of incident? 

Ans:-  No, it was not noticed on the track, near the track or on the bottom 

of the coach. The pattern of burning itself indicates that fire developed 

from inside the coach and not from railway track or bottom of the coach. 
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Querty-22  (Verbal) What type of chain pulling system was there in 

compartment? Was there any violence on the compartment before 

fire ? 

Answer:  The chain pulling system was alarm chain pulling system 

(ACP) and train can be stopped from out side the compartment by using 

this system. 

 

There were marks of heavy stone pelting on the compartment on Godhra 

side (Signal Faliya). The stones are shown in the photograph. 
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(B) All the windows of the coach were closed at the time of fire taking  

place in view of damage to the frame of windows. 

(C) No symptoms/sings of use of highly corrosive substance like acid at 

the time of fire in the coach. 

(D) One iron bar in one of the windows on the windows situate on 

Southern side of the coach was found to be broken and considering 

the height, the same does not appear to have been damaged by force 

from outside. Similarly, no instrument for bending the iron road 

appears to have been used. It is further revealed that the attempt to 

break that iron bar appears to have been by use of force from inside 

and other iron bars have been damaged due to heat resulting into 

melting of welded portion. 

(E) That the glass windows on Southern side of the coach appears to 

have been broken through pelting of stones whereas the glass 

windows on Northern side of the coach appears to have been 

broken due to heat.   

 

[50] DAMAGES TO THE COACHES: 

P.6 Whether the prosecution further proves beyond reasonable doubt  

       that the members of the mob, by committing such illegal acts,      

       caused damage to the tune of Rs. 17,31,250/- to the Railway  

       Properties and also to the luggage of the passengers? 

ANS: In the affirmative [Para: 50] 

 

There are charges of causing damages to the Railway Property. To prove 

the said charges and occurrence of alleged incident, the prosecution has 

examined the following important two witnesses. 
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No. PW 

No. 

Exh. 

No.  

Name Designation  

1 132 764 Suleman A. Shaikh Sr.Sec. Eng. Godhra 

2 162 845 Gangaram J.Rathod  Sr.Sec.Eng.Ahmedabad 

 

As deposed by PW-132 Mr. Suleman A. Shaikh, he was on duty on 27-2-

2002 and after receipt of intimation, he along with other staff had 

personally gone to place of occurrence at 9.15 a.m. This witness has 

further deposed that after due verification, he estimated the cost of 

damages caused to the three coaches as; 

Rs. 17,21,250/- to WLR -  93498 

Rs.        5,000/- to WLR -  87207 

Rs.   5,000/- to WLR -  89465 

This witness Mr. Shaikh had also issued certificate dtd; 1-3-2002 to that 

effect, which has been produced at Exh. 765, wherein it has been 

mentioned as under: 

"With reference to above subject the following Coaches are involved in 

train fire. Coach  No. 93498 WR WgSCN totaly burnt, the approximate 

cost of damage is Rs. 17,21,250/- and Coach No. 8727 WR WgSCN its 

south end vestibule burnt, the cost of damage is Rs. 5000/-. Approx. and 

Coach No. 89465 WR  its north end vestibule part burnt. Approx. cost of 

damage is Rs. 5000/-. Hence, therefore total cost of damage is Rs. 

17,31,250/- approximately." 

PW-162 Gangaram J. Rathod, in his deposition (Ex.845), has also deposed 

about maintenance, damages and repairs. This witness has also produced 

original Maintenance Register (loose forms) at Exh. 846. On careful 

reading of his cross-examination and contents of Maintenance Register, it 

can never be accepted that these documents (Exh.846) were prepared or 
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concocted later on, only to support the prosecution case. Not only that 

there is sufficient other evidence on record in corroboration of the alleged 

facts of damages. Mr. Rathod (PW-162) in his certificate dtd; 22-7-2002 

(Exh.847) has given the details about the damages caused to the coaches as 

under:- 

Sr. 

No 

Coach 

No. 

Rly Ty

pe 

 Unit cost in    

 Rupees 

Damages 

(Broken)and 

deficient  

found on  

Total loss in Rs. R

e. 

1 83101 WR SLR Glass frames.365 

Venetion frame 

Rs.365 

frosted glass 
Rs.371 

01 frosted  

Glass 

1x365  = 365  

2 5343 " GS --"-- NIL NIL  

3 91263 " GS --"-- 06 G/Frame 

02 V/Frame 

01 F/Glass 

6x365  = 2190 

2x365  =   730 

1x371  =   371 

 

4 90238 " CN --"-- 04 G/Frame 

02 V/Frame 

01 F/Glass 

4x365  = 1460 

2x365  =   730 

2x 371 =   742 

 

5 88238 " CN --"-- 01 G/Frame 

01 F/Glass 

1x365  =   365 

2x371  =   741 

 

6 92297 " GS --"-- 02 F/Glass 2x371  =   742  

7 86253 " GS --"-- 2 G/Frame 

02 /Glass 

2x365  =   730 

2x371  =   742 

 

8 92333 " GS --"-- 04 G/Frame 

02 F/Glass 

4x365  = 1460 

2x371  =   742 

 

9 91217 " CN --"-- 03 G/Frame 

02 F/Glass 

3x365  = 1095 

2x371  =   742 

 

10 87206 WR CN S/Frame Rs.365 

V/Frame Rs.365 

F/GlassRs.31 

canvas bellow 

vestibule Rs.1310 

03 F/Glass 

05 G/Frame 

05 V/Frame 

01 canvas 

below vesti. 

3x371  = 1113 

5x365  = 1825 

5x365  = 1825 

1x1310= 1310 

 

11 89226 WR CN --"-- 02 F/Glass 2x371  =   742  

12 91464 WR CN --"-- 04 G/Frame 

02 F/Glass 

4x365  = 1460 

2x371  =   742 

 

13 91229 WR CN --"-- 08 G/Frame 

03 V/Frame 

03 Wooden 

handles 

10 Window RCV 

/Bar 

8x365  = 2920 

3x365  = 1095 

3x2      =    06 

 

10x20  =  200 
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14 91204 WR CN --"-- 01 G/Frame 

02 F/Glass 

 

1x365  =   365 

2x371  =   742 

 

15 88103 WR SL

R 
--"-- 05 G/Frame 

01 V/Frame 

02 F/Glass 

5x365  = 1825 

1x365  =   365 

2x371  =   742 

 

 Thirty one thousand two hundred twenty five only.    Total cost in Rs.                31225=00 

 

[51] ALARM CHAIN PULLING SYSTEM:   

 

In the letter dtd; 17-9-2005 (Exh. 1008) written by Section Engineer         

(C and W) Ahmedabad to the Dy.SP (WR), Vadodara, it has been clearly 

mentioned that at the  relevant time, in the following numbers of Coaches 

of that train, there were two type systems of chain pulling i.e. for pulling 

the chain from inside the Coach, and to turn ACP Disk from out side of 

the Coach, for stopping of the train, in case of emergency.  

 

No Coach No. No Coach No. 

1 4147/GS/WR 10 91217/CN/WR 

2 88103/SLR/WR 11 92333/CN/WR 

3 91204/CN/WR 12 86253/CN/WR 

4 91229/CN/WR 13 92297/GS/WR 

5 91464/CN/WR 14 88238/GS/WR 

6 89226/CN/WR 15 90238CN/WR 

7 89465/CN/WR 16 91263/GS/WR 

8 93498/CN/WR 17 5343/GS/WR 

9 87206/CN/WR 18 83101/SLR/WR 
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[52] CELEBRATED PRINCIPLES FOR APPRECIATION: 

[I]  The human mind is an imperfect instrument which in attempting to 

grasp facts, unconsciously twists and turns them often. 

A witness cannot be expected to possess a photographic memory and to 

recall the details of an incident. It is not as if a video tape is replayed on a 

mental screen. It so happens   that a witness is overtaken by events.  The 

witness could not have anticipated the occurrence which to often has an 

element of surprise. The mental faculties therefore, cannot be expected to 

be attuned to absorb the details. 

Different witnesses react differently under different situations, whereas 

some become speachless, some start wailing, while some others run away 

from the scene and yet there are some who may come forward with 

courage, conviction and belief that the wrong should be remedied.  

There cannot be any  set pattern or uniform rule of human reaction  and to 

discard a piece of evidence on the ground of his reaction   not falling 

within a set pattern, is unproductive and a pedantic exercise. 

Human behaviour varies from person to person. Different people behave 

and react differently in different situations. Human behaviour depends 

upon the facts and circumstances of each given case. How a person would 

react and behave in a particular situation can never be predicted. Every 

person who witnesses a serious crime reacts in his own way. Some are 

stunned, become speechless and stand rooted to the spot. Some become 

hysteric and start wailing. Some start shouting for help. Others run away 

to keep themselves as far removed from the spot as possible. Yet others 

rush to the rescue of the victim, even going to the extent of counter-

attacking the assailants. Some may remain tightlipped overawed either on 

account of the antecedents of the assailant or threats given by him. Each 
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one reacts in his special way even in similar circumstances, leave alone, 

the varying nature depending upon variety of circumstances. There is no 

set rule of natural reaction. To discard the evidence of a witness on the 

ground that he did not react in any particular manner is to appreciate 

evidence in a wholly unrealistic and unimaginative way. 

The Court must bear in mind the set-up and the circumstances in which 

the crime is committed, the quality of evidence, nature and temperament 

of witnesses, the level of understanding and power of perception and 

examination of individual witness and probability in ordinary course of 

nature about the act complained of as might have been witnessed by the 

witnesses. The endeavour must be to find out the truth from the record.  

At the same time, it must not be forgotten that there cannot be a 

prosecution case with a cast-iron perfection in all respects and reason  

being that the perfection to that degree in  ordinary  course of human  life 

is an utopian  thought. 

However, nevertheless, obligation lies upon the Courts to analyze, sift and 

assess the evidence on record, with reference to trustworthiness and 

truthfulness of the prosecution case, by a process of dispassionate judicial 

scrutiny adopting an objective and reasonable appreciation of the 

evidence without being obsessed by an air of total suspicion about the 

case of prosecution. What is to be insisted upon is simplicitor proof- 

emanating from the circumstances of the case and a ring of truth. The 

contradictions, infirmities it might have been point out in prosecution  

case must be assessed   at the yardsticks of probabilities of the  existence  

of a fact or not. Unless infirmities and contradictions are of such nature as 

to undermine the substratum of the evidence and found to be tainted to  
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the core of prosecution case, over emphasis may not be applied to such 

contradictions and infirmities. 

Normal discrepancies  in evidence are those which are due to normal 

errors of observation, normal errors of  memory due to lapse of time, due 

to  mental  disposition such as shock and horror at the  time of occurrence 

and those are always  there, however, honest and truthful a witness may 

be. Material discrepancies are those which are not normal, and not 

expected of a normal person. Courts have to label the category to which a 

discrepancy may be categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material discrepancies do so. 

A person has, no doubt, a profound right not to be convicted of an offence 

which is not established by the evidential standard of proof beyond 

reasonable doubt. Though this standard is a higher standard, there is 

however, no absolute standard. What degree of probability amounts to ' 

proof ' is an exercise particular to each case. 

Doubts would be called reasonable if they are free from a zest for abstract 

speculation. Law cannot afford any favourite other than truth. To 

constitute reasonable doubt, it must be free from an emotional response. 

Doubts must be actual and substantial doubts as to the guilt of the accused 

persons arising from the evidence, or from the lack of it, as opposed to 

more vague apprehensions. A reasonable doubt is not an imaginary, trivial 

or a merely possible doubt; but a fair doubt based upon reason and 

common sense. It must grow out of the evidence in the case. 

The proof beyond reasonable doubt is mere guide-line and not fetish. 

The concepts of probability, and the degrees of it, cannot obviously be 

expressed in terms of units to be mathematically enumerated as to how 

many of such units constitute proof beyond reasonable doubt. There is an 
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unmistakable subjective element in the evaluation of the degrees of 

probability and the quantum of proof. Forensic probability must, in the 

last analysis, rest on a robust common sense and, ultimately, on the 

trained intuitions of the judge. Where the protection given by the criminal 

process to the accused persons is not to be eroded, at the same time, 

uninformed legitimization of trivialities would make a mockery of 

administration of criminal justice. 

Justice cannot be made sterile on the plea that it is better to let a hundred 

guilty escape than punish an innocent. Letting the guilty escape is not 

doing justice according to law. 

A Judge does not preside over a criminal trial, merely to see that no 

innocent man is punished. A judge also presides to see that guilty man 

does not escape. Both are public duties. 

In the criminal cases, the Court cannot proceed to consider the evidence 

of the prosecution witnesses in a mechanical way. The broad features of 

the prosecution case, the probabilities and normal course of human 

conduct of a prudent person are some of the factors which are always kept 

in mind while evaluating   the merit of the case. 

Exaggerated story put up by the prosecution would not wash away the 

entire incident, which has been proved by the witnesses who were present 

on the spot. The incident might have commenced somewhat in different 

manner but the fact of the commission of the offence, when proved by the 

witnesses, the prosecution's case cannot be thrown out only on the basis 

that prosecution has put inflated version of the commencement of 

incident. 

[II]  Mr. J.M. Panchal, Ld. Special Public Prosecutor while arguing 

the matter, drawn the attention of the Court, to the following 



      SC No. 69 to 86/2009 and 204/2009                                                                              [148] 

 

decisions, with regard to appreciation of the evidence in criminal 

matters: 

[1] 1993  SCC (Cri.)  1092 

 [Sardul Singh and others Vs. State of Punjab] 

Para-6    Presence of injured witness at the scene of incident,  more 

particularly when medical evidence supports the version of witness, 

cannot the doubted.  

Where there are a number of injuries  on the deceased and the witnesses 

have given some details about the manner in  which they were inflicted, 

each witness cannot be expected to note the details in seriatim. 

[2]   2007 (2)   SCC  (Cri.)  390 

 [State  of  M.P   Vs.  Mansingh and others] 

Para-9    The evidence of injured witnesses has greater evidentiary value 

and unless compelling  reasons exist, their statements are not to be 

discarded lightly. 

Minor discrepancies do not corrode the credibility of  an otherwise 

acceptable evidence. 

[3] 2007  Cr.L.J.  1819 

 [Namdeo  Vs. State of Maharashtra] 

Para-42    A close relative cannot be characterised  as an 'interested' 

witness. He is a 'natural' witness. His evidence, however, must be 

scrutinized carefully, if on such scrutiny, his evidence is found to be 

intrinsically reliable, inherently probable and wholly trustworthy, 

conviction can be based on the 'sole' testimony of such witness. Close 

relationship of witness with the deceased or victim is no ground to reject 

his evidence. On the contrary, close relative of the deceased would 
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normally be most reluctant to spare the real culprit and falsely implicate 

an innocent one. 

[4] 2010  (1)  SCC  722 

[Ram Bharosey   Vs. State of  U.P] 

Para-22    Merely because a witness is a close relative of the deceased he 

does not become an interested witness. Interested witness is one who is 

interested in securing conviction of a person out of vengeance or enmity 

or due to disputes relating to the properties. 

Para-24    Even if it is assumed for the sake of argument that the 

witnesses examined in this case are close relatives of the deceased and, 

therefore, should be regarded as interested witnesses, the law relating to 

appreciation of evidence of an interested witness is well settled, according 

to which the version of an interested witness cannot be thrown overboard 

but has to be scrutinised carefully and critically before accepting the 

same. 

[5] 2010  (4)  SCC  469 

 [Dharamveer  and others  Vs.  State of  U.P.] 

Para-20    The evidence of an eye-witness cannot be rejected only on the 

ground that enmity exists between the parties. 

[6] AIR 1983  SC  680 

 [Rana Ptrap and others  Vs. State of Haryana] 

 Para-3 

The expression 'chance witnesses' is borrowed from countries where every 

man's home is considered his castle and every one must have an 

explanation for his presence elsewhere or in another man's castle. It is a 

most unsuitable expression in a country whose people are less formal and 

more casual. To discard the evidence of street hawkers and street vendors 
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on the ground that they are 'chances witnesses' even where murder is 

committed in a street, is to abandon good sense and take too shallow a 

view of the evidence. 

[7] 1997  SCC  (Cri.)  134 

 [Balbir Singh  Vs.  State] 

Para-6   None of the prosecution witnesses who have been examined bore 

ant ill-will or malice against the appellant. Of course, they all belong to 

the police force but merely on that account their evidence cannot be said 

to be tainted. Since the departmental witnesses would be interested in the 

success of the prosecution case prudence requires that their evidence be 

scrutinized with more care. 

[8] AIR  1984  SC  207 

 [State of Rajasthan  Vs. Sukhpal Singh and others] 

Para-9    Witnesses who had no axe to grind and had no personal motive 

to implicate the accused on a false charge have been disbelieved on feeble 

considerations. And the recovery of incriminating articles has been by-

passed and disbelieved by characterising  it is unnatural and incredible. 

Different crimes have different patterns and the offenders improvise their 

strategy according to the exigencies of the occasion. The High Court has 

rejected the prosecution story as not fitting in with the common course of 

events on the supposition and insistence that a crime of the present nature 

had to conform to a pattern of the kind which the High Court harboured in 

its  mind. 

Para-10    The incident which took place in the Bank the attempt made by 

the offenders to escape and their pursuit by the police and the public are 

but links in the same chain of causation. They are parts of one and the 

same transaction. This therefore, is a case in which the offenders were 
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caught red-handed near the place of offence while they were trying to 

escape. 

[9] 2003  SCC  (Cri.)  1001 

 [Karamjit Singh   Vs.  State (Delhi Administration] 

Para-8   The ground realities cannot be lost sight of that even in normal 

circumstances members of the public are very reluctant to accompany a 

police party which is going to arrest a criminal or is embarking upon 

search of some premises. At the time when terrorism was at its peak, it is 

quite natural for members of the public to have avoided getting involved 

in a police operation for search or arrest of a person having links with 

terrorists. 

Therefore, the contention raised by Shri Sinha that on account of non-

examination of a public witness, the testimony of the prosecution 

witnesses who are police personnel should not be relied upon, has any 

substance and cannot be accepted. 

[10] AIR  1981  SC  1237 

[Krishna Pillai Shree Kumar and anr.Vs.State of Kerala] 

Para-11   The prosecution  evidence no doubt suffers from 

inconsistencies here and discrepancies there but that is a shortcoming 

from which no criminal case is free. The main thing to be seen is whether 

those inconsistencies, etc., go to the root of the matter or pertain to 

insignificant aspects thereof. In the former case, the defence may be 

justified in seeking advantage of the incongruities obtaining in the 

evidence. In the latter, however, no such benefit may be available to it. 

That is a salutary method of appreciation of evidence in criminal cases. 
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[11] AIR  1985  SC  48 

 [State of U.P. Vs. M.K.Anthony] 

Para-10    While appreciating the evidence of a witness, the approach 

must be whether the evidence of the witness read as a whole appears to 

have a ring of truth. Once that impression is formed, it is undoubtedly 

necessary for the Court to scrutinise the evidence more particularly 

keeping in view the deficiencies, draw-backs and infirmities pointed out 

in the evidence as a whole and evaluate them to find out whether it is 

against the general tenor of the evidence given by the witness and whether 

the earlier evolution of the evidence is shaken as to render in unworthy of 

belief. Minor discrepancies on trivial matters not touching the core of the 

case, hyper-technical approach by taking sentences torn out of context 

here or there from the evidence, attaching importance to some technical 

error committed by the investigating officer not going to the root of the 

matter would not ordinarily permit rejection of the evidence as a whole. If 

the Court before whom the witness gives evidence had the opportunity to 

form the opinion about the general tenor of evidence given by the witness, 

the appellate Court which had not this benefit will have to attach due 

weight to the appreciation of evidence by the trial Court and unless there 

are reasons weighty and formidable it would not be proper to reject the 

evidence on the ground on the minor variations or infirmities in the matter 

of trivial details. Even honest and truthful witnesses may differ in some 

details unrelated to the main incident because power of observation, 

retention and reproduction differ with individuals. Cross examination is 

an unequal duel between a rustic and refined lawyer.  

[12] AIR  1988  SC  696 

 [Appabhai and anr. Vs. State of Gujarat] 
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Para-13   The Court  while appreciating the evidence must not attach 

undue importance to minor discrepancies. The discrepancies which do not 

shake the basic version of the prosecution case may be discarded. The 

discrepancies which are due to normal errors of perception or observation 

should not be given importance. The errors due to lapse of memory may 

be given due allowance. The Court by calling into aid its vast experience 

of men and matters in different cases must evaluate the entire material on 

record by excluding the exaggerated version given by any witness. When 

a doubt arises in respect of certain facts alleged by such witness, the 

proper course is to ignore that fact only unless it goes into the root of the 

matter so as to demolish the entire prosecution story. The witnesses 

nowadays go on adding embellishments to their version perhaps for the 

fear of their testimony being rejected by the Court. The Courts, however, 

should not disbelieve the evidence of such witnesses altogether if they are 

otherwise trustworthy. 

[13] 2010 (2)  SCC  (Cri.)  236 

[Mallapa Siddappa Alakanur and others Vs. State of Kanataka] 

 

Para-15 The immaterial and unsubstantial contradictions,   

inconsistencies, exaggerations or embellishments, minor discrepancies or 

variance in  the evidence do not make the prosecution case doubtful. 

[14] 2002 (1)  GLR  176 

 [Vinugiri Motigiri  Vs. State of Gujarat] 

Para-22.1   Importance and primacy is required to be given to the orality 

of the trial process and where the evidence of eye-witness is found 

credible and trustworthy, medical opinion pointing to alternative 

possibilities cannot be accepted as conclusive.  
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Para-22.2   Ordinarily the value of medical evidence is only corroborative 

and it proves that injuries could have been caused in the manner alleged 

and nothing more. Unless the medical evidence goes so far that it 

completely rules out all possibilities whatsoever of injuries taking place in 

the manner alleged by the eye-witnesses,  the testimony of the eye-

witnesses cannot be thrown out on the ground of alleged in consistency 

between it and the medical evidence. The opinion of the doctor as to how 

an injury was caused cannot over rule unimpeachable testimony of eye-

witnesses. 

[15] 2010 (2)  SCC  (Cri.)  236 

[Mallapa Siddappa Alakanur and others Vs. State of Kanataka] 

Para-21   In  a conflict between the ocular evidence and the medical 

evidence, if the  testimony is acceptable, trustworthy and reliable, the 

same should be preferred to the medical evidence. 

[16] AIR 1983  SC  680 

 [Rana Ptrap and others  Vs. State of Haryana] 

Para-6    Every person who witnesses a murder reacts in his own way.  

Some are stunned, become speechless and stand rooted to the spot. Some 

become hysteric and start wailing. Some start showing for help. Others 

run away to keep themselves as far removed from the spot as possible. 

Yet others rush to the rescue of the victim, even going to the extent of 

counter-attacking the assailants. Every one reacts in his own special way. 

There is no set rule of natural reaction. To discard the evidence of 

witnesses on the ground that he did not react in any particular manner is to 

appreciate evidence in a wholly unrealistic and unimaginative way. 

[17] AIR  1988  SC  696 

 [Appabhai and anr. Vs. State of Gujarat] 
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Para-11   Experience reminds us that civilized people are generally 

insensitive when a crime is committed even in their presence. They 

withdraw both from the victim and the vigilante. They keep themselves 

away from the Court unless it is inevitable. They think that crime like 

civil dispute is between two individuals or parties and they should not 

involve themselves. This kind of apathy of the general public is indeed 

unfortunate, but it is there everywhere whether in village life, towns or 

cities. One cannot ignore this handicap with which the investigating 

agency has to discharge its duties. The Court, therefore, instead of 

doubting the prosecution case for want of independent witness must 

consider the broad spectrum or the prosecution version and then search 

for the nugget of truth with due regard to probability, if any, suggested by 

the accused. The Court, however, must bear in mind that witness to a 

serious crime may not react in a normal manner. Nor do they react 

uniformly. The horror stricken witness at a dastardly crime or an act of 

egregious nature may react differently. Their course of conduct may not 

be of ordinary type in the normal circumstances. The Court, therefore, 

cannot reject their evidence merely because they have behaved or reacted 

in an unusual manner. 

[18] 2002 (1)  GLR  176 

 [Vinugiri Motigiri  Vs. State of Gujarat] 

Para-20   Everyone reacts on his own  special way. There is no set rule of 

natural  reaction. Therefore, there is no justification in the criticism  

against Jivkubhai that his conduct was unnatural because as a father he 

would not just stand by the road when his son was being assaulted by 

people with knife. To discard the evidence of this witness on the ground 
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that he did not react in any particular manner would be an unrealistic 

approach to appreciation of his evidence. 

[19] 2007   (9)   SCC   172 

 [Probodh  Purkait   Vs.  State of  W.B. and others] 

Para-32    We are unable to accept the reasoning of the Sessions Judge in 

disbelieving the evidence of  PW-2.  His evidence has been discarded on 

the ground that he had named as many as 157 persons to be part of the 

unlawful assembly which assembled in front of the house of PW-7. 

According to the Sessions Judge it was impossible for him to have 

remembered the names of so many persons present. The Sessions Judge 

also doubted his testimony on the ground that the mob would not have 

allowed him to witness the incident and leave him untouched so that he 

could be an eye-witness against them. 

[20] 2002  (5)   SCC  234 

[Devender Pal Singh Vs.State of NCT Delhi and anr.] 

 

Para-53    Exaggerated devotion to the rule of benefit of doubt must 

nurture fanciful doubts or lingering suspicions and thereby destroy social 

defence. Justice cannot be made sterile on the plea that it is better to let a 

hundred guilty escape than punish an innocent. Letting the guilty escape is 

not doing justice  according to law. ( See Gurbachan Singh Vs. Satpal 

Singh 26.) Prosecution is not required to meet any and every hypothesis 

put forward by the accused. 

Para-54    If a case is proved perfectly, it is argued that it is  artificial, if a 

case has some flaws, inevitable because human being are prone to err, it is 

argued that it is too imperfect. One wonders whether in the meticulous 

hypersensitivity to eliminate a rare innocent from being punished, many 
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guilty persons must be allowed to escape. Proof beyond reasonable doubt 

is a guideline, not a fetish. 

Vague hunches cannot take the place of judicial evaluation. 

" A Judge does not preside over a criminal trial merely to see that no 

innocent man is punished. A Judge also presides to see that a guilty man 

does not escape …. Both are public duties." 

[21] 2010 (2)  SCC  (Cri.)  236 

[Mallapa Siddappa Alakanur and others Vs. State of Kanataka] 

Para-22    " A doubt by the criminal Court should not be that of doubting 

Thomas, it should be a real and tangible doubt. A doubt regarding the 

veracity of the evidence of the witness should be a reasonable doubt and 

the evidence cannot be simply brushed aside on such minor aspects. 

[22]   2007 (2)   SCC  (Cri.)  390 

 [State  of  M.P   Vs.  Mansingh and others] 

 

Para-8   In a catena of decisions this Court has held that evidence of 

witnesses cannot be discarded merely because their statements were 

recorded under Section-164 of the Code. 

All that is required as a matter of caution is a careful analysis of the 

evidence. 

[23] 2009 (3)  SCC  (Cri.)  543 

[Mahesh son of Janardhan Gonnade Vs. State of Maharashtra] 

Para-52   Merely because   PWs 1, 2, 3 and 15 did not support the 

prosecution case when they were examined  in the Court, that would not, 

in the circumstances. lead to the conclusion that the appellant was 

innocent. The investigating officer and the Special Judicial Magistrate 

both have categorically stated that they had correctly, recorded the 

statements of PWs  1, 2, 3 and 15 under Section 161 Cr.P.C. and Section 

164 Cr.P.C. respectively.  The testimony of the investigating officer and 
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the Special Judicial Magistrate in to circumstances and for no good reason 

could be disbelieved and discredited and we, accordingly, accept their 

evidence in its entirety without any hesitation. 

[24] 2000  Cr. L.J.   4047  

[State  of  West Bengal   Vs.  Mir Mihammad Omar     and  others]

  

Para-31   The pristine rule that the burden of proof is on the prosecution 

to prove the guilt of the accused should not be taken as a fossilised 

doctrine as though is admits no process of intelligent reasoning.  The 

doctrine of presumption is not alien to the above rule, nor would it impair 

the temper of the rule. On the other hand, if the traditional rule relating to 

burden of proof of the prosecution is allowed to be wrapped in pedantic 

coverage the offenders in   serious offences would be the major 

beneficiaries, and the society would be the casualty. 

Para-33    Presumption of fact is an inference as to the existence of one 

fact from the existence some other facts, unless the truth of such inference 

is disproved. Presumption of fact as a rule in law of evidence that a fact 

otherwise doubtful may be inferred from certain other proved facts. When 

inferring the existence of a fact from other set of proved facts, the Court 

exercises a process of reasoning and reach a logical conclusion as the 

most probable position. The above principle has gained legislative 

recognition  in India when Section 114 is incorporated in the Evidence 

Act. It empowers the Court to presume the existence of any fact which it 

thinks likely to have happened. In that process Court shall have regard to 

the common course of natural events, human conduct etc. in relation to 

the facts of the case. 
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[25] 2010  (4)  SCC  469 

 [Dharamveer  and others  Vs.  State of  U.P.] 

Para-23   Why the appellants did not cause any injury to these witnesses 

cannot be explained by the prosecution. It will require entering into their 

mind. Human behaviour is sometimes strange. Merely the fact that these 

witnesses did not suffer any injury, will not make their evidence 

untrustworthy. 

[III] Mr. A.D.Shah, Ld. Advocate has placed reliance on the following 

decisions in this regard: 

[1] AIR 1969  (Gujarat)  69 

 [Koli Trikam Jivraj and anr. Vs. State of Gujarat] 

Para - 15:     Suggestions put in cross examination are no evidence at all 

against the accused and on the basis of such suggestions no inference can 

be drawn against the accused that he admitted the facts referred to in the 

suggestions. It is possible that in putting suggestions the lawyer of the 

accused, if he thinks fit and proper, may not put the entire case of the 

accused in the cross examination of a prosecution witness. 

Para - 18:    Therefore, the accused is entitled to the benefit of the plea set 

up by the lawyer but it cannot be said that the plea or defence which his 

lawyer puts forward must bind the accused. The reason is that in a 

criminal case a lawyer appears to defend the accused and has no implied 

authority to make admissions against his client during the progress of the 

litigation either for the purpose of dispensing with proof at the trial 

incidentally as to any facts of the case. It is, therefore,  evident that role 

that a defence lawyer plays in a criminal trial is that of assisting the 

accused in defending his case. The lawyer has no implied authority to 

admit the guilt of facts incriminating the accused. 
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There is another principle which is equally to be borne in mind that 

suggestions made in the cross examination of prosecution witnesses 

cannot be used to fill in the gaps in the evidence of prosecution. Burden 

lies on the prosecution to prove the guilt of the accused. Such suggestions 

in any case cannot stand higher than the statement of the accused under 

Section-342 of the Criminal P.C. 

[2] AIR 1973  SC  2773 

 [Kali Ram Vs. State of Himachal Pradesh] 

Para-17-A     The prohibition contained in the sections relates to all 

statements made during the course of an investigation. In the instant case 

the letter which was addressed by the constable to Station House Officer 

was in the nature of narration of what he had been told by the accused. 

Such a letter would constitute statement for the purpose of Section-162 if 

the Code of Criminal Procedure. The prohibition relating to the use of a 

statement made to a police officer during the course of an investigation 

cannot be set at naught by the police officer not himself recording the 

statement of a person but having it in the form of a communication 

addressed by the person concerned to the police officer. If a statement 

made by a person to a police officer in the course of an investigation is 

inadmissible, except for the purposes mentioned in Section-162, the same 

would be true of a letter containing narration of facts addressed by a 

person to a police during the course of an investigation. It is not 

permissible to circumvent the prohibition contained in Section-162 by the 

Investigating Officer obtaining a written statement of a person instead  of 

the Investigating Officer himself recording that statement. 

Para-18     The restriction placed by Section-162 on the use of statement 

made during the course of investigation is in general terms. There is 
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nothing in the section to show that the investigation must relate to any 

particular accused before a statement to the police pertaining to that 

accused can be held to be inadmissible.   

Para-24     In a criminal trial the onus is upon the prosecution to prove the 

different ingredients of the offence and unless it discharges that onus it 

cannot succeed. The Court may, of course, presume, as mentioned in 

Section-114 of the Evidence Act, the existence of any fact which it thinks 

likely to have happened, regard being had to the common course of 

natural events, human conduct and public and private business, in their 

relation to the facts of the particular case. 

Para-25     Another golden thread which runs through the web of the 

administration of justice in criminal cases is that if two views are possible 

on the evidence adduced in the case, one pointing to the guilt of the 

accused and the other to his innocence, the view which is favourable to 

the accused should be adopted. This principle has a special relevance in 

cases wherein the guilt of the accused is sought to be established by 

circumstantial evidence. Rule has  accordingly been laid down that unless 

the evidence adduced in the case  is consistent only with the hypothesis of 

the guilt of the accused and is inconsistent with that of his innocence,  the 

Court should refrain from recording a finding of guilt of the accused. It is 

also an accepted rule that in case  the Court entertains reasonable doubt 

regarding the guilt of the accused, the accused must have the benefit of 

that doubt. The rule regarding the benefit of doubt also does not warrant 

acquittal of the accused by resort to surmises, conjectures of fanciful 

considerations. 

Although the benefit of every reasonable doubt should be given to the 

accused, the Courts should not at the same time reject evidence which is 
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ex facie trustworthy on grounds which are fanciful or in the nature of 

conjectures. 

Para-26     The guilt of the accused has to be adjudged not by the fact that 

a vast number of people believe him to be guilty but whether his guilt has 

been established by the evidence brought on record. Indeed, the Courts 

have hardly any other yardstick or material to adjudge the guilt of the 

person arraigned as accused. Reference is sometimes made to the clash of 

public interest and that of the individual accused. The conflict in this 

respect, however is more apparent than real. 

Para-27     It is no doubt true that wrongful acquittals are undesirable and 

shake the confidence of the people in the judicial system, much worse, 

however, is the wrongful conviction of an innocent person. The 

consequences of the conviction of an innocent person are far more serious 

and its reverberations cannot but be felt in a civilised society. All this 

highlights the importance of ensuring, as far as possible, that there should 

be no wrongful conviction of an innocent person. Some risk of the 

conviction of the innocent, of course, is always there in any system of the 

administration of criminal justice. Such a risk can be minimised but not 

ruled out altogether. 

[3] AIR  1991  SC  56 

[Dilavar Hussain Mohammadbhai Laliwala etc. Vs. State of Gujarat 

and anr.] 

Para-18    Thus prosecution version suffered from serious infirmity, its 

failure bring on record evidence which could establish the possibility or 

even probability of the witness seeing the occurrence demolishes the 

whole structure. Since it was admitted to all the P.Ws that the exterior of 

Maniben's house could not be seen interior of Ambalal's house the 

prosecution could succeed in establishing its case only if it could prove 
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that witnesses even then could have been the occurrence. The only 

possibility of seeing the occurrence could be either from the road or 

standing in front of Ambalal's shop or if there was any source from inside 

house of Ambalal.  Evidence is lacking for either. Possibility of the first 

two alternative from where incident could have been seen is out of 

question. Witnesses were so terrified due to incident of March, 1985 that 

they could not remain outside P.W.1 was so afraid that he rushed with his 

father without even closing door of his house. And if he would have come 

out when mob had reached house of Maniben as stated by Ambalal then 

there would have been every possibility if his being attacked. P.Ws. 9 and 

13 were afraid and rushed to Ambalal's house. Every time these witnesses 

reached the door was opened and after entry it was closed. Last man to 

enter was Navin Chandra. No witness has stated that it was opened 

thereafter even once to took outside. How did then these witnesses see 

pushing open of Namiben's door by appellants, setting fire her house and 

chaining from outside. It was for prosecution to explain. It could not be 

taken for granted merely because each witness repeated that they knew 

the appellant from childhood and each of them was armed with articles 

mentioned in their hand. 

Not only that the P.Ws. 9 and 13 broke down in cross-examination and 

admitted that they had not seen the appellants setting fire to the house of 

either Maniben or Navin. They were saying so by inference as they had 

seen smoke coming from the house. Thus witnesses and circumstances 

both are against prosecution version. Although there are contradiction on 

material aspects in statement of these witnesses and arguments were 

addressed on late recording of evidence, failure to produce the Chief Fire 

Officer, to establish if house was chained from outside, delay in 
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preparation of panchnama of Maniben's house etc. but we consider it 

unnecessary to discuss them as the prosecution, in our opinion, failed to 

prove beyond shadow of doubt that the dreadful crime was committed by 

appellants. There is thus no option but to acquit those accused. We, 

however, hope that our order shall bring good sense to members of both 

the communities residing in Dabgarwad and make them realise the 

disaster which such senseless riots result in and they shall in future take 

steps to avoid recurrence of such incidents and try to resort to the 

atmosphere that prevailed before March, 1985. 

[4] AIR 1997 SC  1808 

 [Nathuni Yadav and ors. Vs. State of Bihar and anr.] 

Para-12    The words "at or about the time" in Section-157 of the 

Evidence Act are the crucial words to judge the time when the statement 

was made. Whether the statement was made at or about the time of the 

incident can be decided on the facts of each case. No hard and fact rule 

can be laid down for it. However, those words "at or about the time" in 

Section-157 must receive a pragmatic and liberal construction. The 

principle is that the time interval between the incident and the utterance of 

the statement should not be such as to afford occasion for reflection or 

even contemplation. If the time interval was so short as between the two 

that the mind of the witness who made the statement was well connected 

with the incident without anything more seeding into, such statement has 

a credence, and hence can be used, though not as substantive evidence, as 

corroborating evidence, on the principle adumbrated in Section-157 of the 

Evidence Act. 

Para-16    Motive for doing a criminal act is generally a difficult area for 

prosecution. One cannot normally see into the mind of another. Motive is 
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the emotion which impells a man to do a particular act. Such impelling 

cause need not necessarily be proportionally grave to do grave crimes. 

Many a murders have been committed without any known or prominent 

motive. It is quite possible that the aforesaid impelling factor would 

remain undiscoverable. 

[5] 2009 (9)  SCC  70 

[New India Assurance Company Ltd., Vs. M/s.Zuari Industries Ltd.,] 

Para-10     We have therefore to first determine whether there was a fire. 

Admittedly there was a short circuit which caused a flashover. 

Para-11     Wikipedia defines flashover as follows: 

" A flashover is the near simultaneous ignition of all combustible material 

in an enclosed  area. When materials are heated they undergo thermal 

decomposition and release flammable gases. Flashover occurs when the 

majority of surface in a space is heated to the auto ignition temperature of 

the flammable gases." 

Para-12     In this connection, it is admitted that the short circuit in the 

main switch board caused a flashover. The surveyor Shri M.N. 

Khandeparker in his report has observed : 

" Flashover, can be defined as a phenomenon of a developing fire (or 

radiant heat source) radiant energy at wall and ceiling surfaces within a 

compartment............... in the present case, the paint had burnt due to the 

said flashover..............  Such high energy levels, would undoubtedly, have 

resulted in a fire, causing melting of the panel board.............." 

Para-19     To understand this we have to first know the necessary facts. 

The insurance company pointed out the chain or sequence of events as 

under: 
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" Short-circuiting takes place in the INCOMER 2 of the main switch 

board receiving electricity from the State Electricity Board possibly due to 

the entry of a vermin. 

Short-circuiting results in a flashover. 

 

Short-circuiting and flashover produced over-currents to the tune of 8000 

amperes, which in turn produced enormous heat. The over currents and 

the heat produced resulted in the expansion and ionization of the 

surrounding air. 

The electricity supply from the State Electricity Board got tripped. 

 

The paint of the Panel Board charred by the enormous heat produced 

above and the MS partition of the adjoining feeder connected to the 

generator power developed a hole. It also resulted in formation of 

smoke/soot. 

The smoke/soot and the ionized air crossed over the MS partition and 

entered into the compartment receiving electricity from the generator. 

Consequently the generator power supply also got tripped. 

 

The tripping of purchased power and generator power resulted in total 

stoppage of electricity supply to the plant. 

The power failure in stoppage of water/steam in the waste heat boiler. 

The flue gases at high temperature continued to enter the boiler, which 

resulted in thermal shock causing damage to the boiler tubes." 

[6] 2010 (2)  SCC  (Cri.) 1318 

 [C.Magesh and ors. Vs. State of Karnataka] 

Para-45     It may be mentioned herein that in criminal jurisprudence, 

evidence has to be evaluated on the touchstone of consistency. Needless 
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to emphasise, consistency is the keyword for upholding the conviction of 

an accused. 

Para-46     In a criminal trial, evidence of the eyewitness requires a 

careful assessment and must be evaluated for its creditability. Since the 

fundamental aspect of criminal jurisprudence rests upon the stated 

principle that "no man is guilty until proven so", hence utmost caution is 

required to be exercised in dealing with situations where there are 

multiple testimonies and equally large number of witnesses testifying 

before the Court. There must be a string that should join the evidence of 

all the witnesses and thereby satisfying the test of consistency in evidence 

amongst all the witnesses. 

[IV] Mr.A.A. Hasan, Ld. Advocate for the defence, while drawing 

attention of the Court to the discrepancies in the prosecution 

evidence, made a reference of the following decisions: 

  

[1] 1973 (0) GLHEL SC 13703  

 [Kali Ram Vs. State of Himachal Pradesh] 

Para-17    If a statement made by a person to a police officer in the course 

of an investigation is inadmissible, except for the purposes mentioned in 

sec. 162, the same would be true of a letter containing narration of facts 

addressed by a person to a police officer during the course of an 

investigation. It is not permissible to circumvent the prohibition contained 

in sec. 162 by the investigating officer obtaining a written statement of a 

person instead of the investigating officer himself recording that 

statement. 

[2] 2008 (3) SBR 349 

 [Babu Ram and ors. Vs. State of Punjab] 
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Para-22    In the light of the evidence and in the background of the well-

settled proposition of law and in view of the improbabilities, the serious 

omissions and infirmities, the interested nature of the evidence and other 

circumstances, it was clear that the prosecution has failed to prove the 

case against the appellants beyond reasonable doubt. 

[3] 2008 (7) SBR 29 

 [Krishnan Vs. State] 

Para-19    In the absence of any cogent, believable and satisfactory 

evidence, A-1 could not be held guilty of the murder of the deceased only 

on hypothesis and suspicion. 

[4] 2009 (5-6) SBR 510 

 [Sate of U.P. Vs. Mangal Singh and ors.] 

Para-8    We find that the High Court has noted various factors like 

changing the place of occurrence and the manner in which the alleged 

occurrence took place. This itself was sufficient to doubt the veracity of 

the prosecution version. In addition, the High Court has noted several 

other factors like. PW-1 not sustaining any injury when persons sitting 

behind him received gun shot injuries and lost their lives. It is the 

prosecution version that the accused persons indiscriminately started 

firing which resulted in the death of the deceased persons. If PW-1 was 

driving the bullock cart, as claimed, it remains unexplained as to how he 

did not suffer any injury while those sitting behind him in the bullock cart 

sustained serious injuries resulting in their death. 

[5] 2003 (0) GLHEL SC 29834  

 [State of U.P. Vs. Bhagwant] 

Para-7    Assuming that Gulfam had informed PW 1 and the deceased 

about the presence of the respondents in the field and that these two 

persons had gone to the field in question, that the respondents would not 
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have assaulted only the deceased on the facts and circumstances of this 

case when PW 1 was also at the spot standing few paces away from the 

deceased. The entire dispute in regard to the land was with PW-1 and not 

with the deceased. Assuming that the assault started because of the 

questioning by deceased in regard to the presence of the respondents in 

the field, the respondents had come prepared for an attack, armed with 

lathis and double barrel gun, hence, would not have gone on attacking 

only the deceased and used the fire arm four times over and over on the 

deceased when PW-1 who should have been the main target of attack was 

spared. This version of the prosecution Case creates a serious doubt as to 

the presence of PW 1 at the spot as held by the High Court. This coupled 

with the fact that the oral evidence is not in conformity with the medical 

evidence, compounds our suspicion as to the presence of PW 1 at the 

place of incident. The fact that the other eye witnesses are partisan 

witnesses cannot be ruled out, hence, in the absence of any other 

independent witnesses not having been examined, even though available 

further support our suspicion as to the presence of these witnesses at the 

time of incident. 

[6] 2003 (6) GLHEL SC 2432  

 [Badam Singh Vs. State of Madhya Pradesh] 

Para-17    The first striking feature of the case is the highly unnatural 

conduct of the alleged eye witnesses. It is really surprising that having 

witnessed a ghastly occurrence all the three started running from the place 

of occurrence and kept on running till they reached village Achhroni at 

about 8 p.m. It is difficult to believe that they ran for 21/2 hours to cover a 

distance of about a mile. 
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To say the least, their evidence does not inspire confidence. Their conduct 

is highly unnatural. Their version that they kept on running and did not 

inform anyone about the occurrence, is not believable. If they really did 

so, they would not have taken 21/2 hours to cover a distance of 1 mile. 

The possibility therefore of having come to the place of occurrence much 

later, and being told about the occurrence by others, cannot be ruled out. 

[7] 1991 (1) GLR (SC) 198  

 [Dilawar Hussain Mohammadbhai Laliwala Vs. State of Gujarat] 

Para-3    Sentiments or emotions, however, strong are neither relevant nor 

have any place in a Court of law. Acquittal or conviction depends on 

proof or otherwise of the criminological chain which invariably comprises 

of why, where, when, how and who, Each knot of the chain has to be 

proved, beyond shadow of doubt to bring home the guilt. Any crack or 

loosening in it weekens the prosecution. Each link, must be so consistent 

that the only conclusion which must follow is that the accused is guilty. 

Although guilty should not escape. But on reliable evidence truthful 

witnesses and honest and fair investigation. No free man should be 

amerced by framing or to assuage feelings as it is fatal to human dignity 

and destructive of social, ethical and legal norm. Heinousness of crime or 

cruelty in its execution howsoever abhorring and hateful cannot reflect in 

deciding the guilt. 

Para-4   Misgiving, also, prevailed about appreciation of evidence. 

Without adverting to submissions suffice it to mention that credibility of 

witnesses has to be measured with same yardstick, whether, it is an 

ordinary crime or a crime emanating due to communal frenzy. Law does 

not make any distinction either in leading of evidence or in its assessment. 

Rule is one and only one namely, if depositions are honest and true. 
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Para-18    Thus witnesses and circumstances both are against prosecution 

version. Although there are contradiction on material aspects in statement 

of these witnesses and arguments were addressed on late recording of 

evidence, failure to produce the Chief Fire Officer, to establish if house 

was chained from outside, delay in preparation of panchnama of 

Maniben"s house etc. but we consider it unnecessary to discuss them as 

the prosecution, in our opinion, failed to prove beyond shadow of doubt 

that the dreadful crime was committed by appellants. There is thus no 

option but to acquit those accused. We, however, hope that our order shall 

bring good sense to members of both the communities residing in 

Dabgarwad and make them realise the disaster which such senseless riots 

result in and they shall in future take steps to avoid recurrence of such 

incidents and try to resort to the atmosphere that prevailed before March, 

1985. 

 [V] Mr. Y.A.Charkha has placed reliance on the following decisions: 

 

[1] AIR  1976  SC  2488 

 [State of Orissa   Vs.  Brahmananda Nanda] 

Where in a murder case entire prosecution case depended on evidence of a 

person claiming to be eye-witness and this witness did not disclose the 

name of assailant for a day and half after incident and explanation offered 

for non disclosure was unbelievable. 

[2] AIR  1996  SC  3471 

 [Alil Mollah  Vs. State of West Bengal] 

Para-7   It is not understandable why the witness who was in the village 

did not appear before the Investigating Officer, when he was camping in 

the village throughout the night or even the next morning. No explanation 

whatsoever has been offered by him. PW-3, in view of his unexplained 
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silence, delayed statement to the Police and relationship with the 

deceased, therefore, does not appear to us to be a wholly reliable witness. 

[3] AIR  1972  SC  468  

 [Ram Kishan  Singh  Vs. Harmit Kaur] 

Para-8    A statement under Section – 164 of the Code of Criminal 

Procedure is not substantive evidence. It can be used to corroborate the 

statement of a witness. It can be used to contradict a witness. 

[4] Criminal Appeal No: 800/2007 

 [Utpal Das and Anr. Vs. State of West Bengal] 

Likewise statement recorded under Section - 164 Cr.P.C. can never be 

used as substantive evidence of truth of the facts but may be used for 

contradictions and corroboration of a witness who made it. The statement 

made under Section - 164 Cr.P.C. can be used to cross examine the maker 

of it and the result may be to show that the evidence of the witness is 

false. It can be used to impeach the credibility of the prosecution witness. 

In the present case it was for the defence to invite the victim's attention as 

to what she stated in the first information report and statement made under 

Section - 164 Cr.P.C. for the purposes of bringing out the contradictions, 

if any, in her evidence. In the absence of the same the Court read 164 

statement and compare the same with her evidence. 

[VI]  Mr. I.M.Munshi has relied on the following decisions: 

[1] 1996  Cri.L.J.  3844 

 [Allil Mohlla and anr. Vs. State of West Bengal] 

Para-7    On his own showing PW-3 was an employee of the deceased. 

He was present, according to his testimony, when the deceased was 

assaulted by the appellants. He admits that after committing the crime the 

appellants and their associates fled away. The witness, however, not only 

did not raise any alarm when his master was being assaulted, he did not 
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go near his employer even after the assailants had fled away to see the 

condition in which the employer was after having suffered the assault. 

According to him he got frightened and fled away to him home. He also 

admitted in his cross-examination that neither at his home nor in the 

village did he disclose what he had seen in the evening of 4/02/1982 to 

any one. Though in the morning of the following day, the witness went to 

the brick fields of the deceased-employer and many of his co-employees 

were also present there, he admitted that he did not disclose the 

occurrence to anyone of them and went on to concede that even to the 

Manager of the brick-fields he gave the information about the occurrence 

only 2-3 days after the occurrence. His statement was recorded by the 

police on the next day in the afternoon. This conduct of the witness that 

he did not tell anyone about the occurrence till the next day appears to be 

rather unnatural and creates an impression that he had not witnessed the 

occurrence. The witness, however, tried to take shelter on the plea that he 

was "frightened" and, therefore, till he appeared before the Police, he did 

not pick up courage to inform anyone either in the village or on the brick-

fields regarding the occurrence. This plea does not impress us. From the 

statement of the Investigating Officer, PW-12, we find that after having 

visited the scene of occurrence, he went to the village where the witness 

resides, on the right of 4/02/1982 and remained there till 5th February, 

1982. It is not understandable why the witness who was in the village did 

not appear before the Investigating Officer, when he was camping in the 

village throughout the night or even the next morning. No explanation 

whatsoever has been offered by him. PW-3, in view of his unexplained 

silence, delayed statement to the Police and relationship with the 

deceased, therefore, does not appear to us to be a wholly reliable witness. 
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There is no corroboration of his evidence from any other independent 

corroboration of his evidence from any other independent source either. In 

the absence of any corroboration of his testimony we find it rather unsafe 

to rely upon the evidence of PW-3 only to uphold the conviction and 

sentence of the appellants. Indeed both the Courts below have relied upon 

the statement of PW-3 and found him to be a reliable witness but 

unfortunately neither the trial Court nor the High Court have adverted to 

the admissions made by the witness in his cross-examination, which we 

have noticed above. Though this Court sitting in appeal by special leave 

does not normally re-appreciate the evidence, which has been appreciated 

by two Courts below unless there are compelling reason but with a view 

to satisfy our judicial conscience we have examined the statement of PW-

3 critically and are of the opinion that the appreciation of his evidence by 

both the Courts below was not proper as admissions made by him in his 

cross-examination which materially detracted from his reliability were not 

at all noticed by the Courts below thereby resulting in miscarriage of 

justice. To perpetuate an error is no virtue but to rectify it is a compulsion 

of judicial conscience. We find ourselves unable to agree with the 

findings recorded by the Courts below with regard to the reliability of 

PW-3. There is no corroboration of his evidence to connect the appellants 

with the crime. In our considered view, on the basis of critical analysis of 

the evidence on the record, we are of the opinion that the case against the 

appellants has not been proved beyond a reasonable doubt. Consequently, 

this appeal succeeds and is allowed. The conviction and sentence of the 

appellants is hereby set aside. The appellants are on bail. Their bail bonds 

shall stand discharged. 
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[2] 1976  Cri.L.J. 706 
 [Bhagirath Vs. State of Madhya Pradesh] 

Para-11  It is well settled that the prosecution can succeed by 

substantially proving the very story it alleges. It must stand on its own 

legs. It cannot take advantage of the weakness of the defence. Nor can the 

Court, on its own make out a new case for the prosecution and convict the 

accused on that basis. 

Para-13    If P.W Balmukund were to be believed this solitary wound to 

Kashiram was caused by Gopal, the acquitted accused and not the 

appellant. 

Thus from whatever angle the matter may be looked at, the prosecution 

had miserably failed to make out a case against the appellant. When the 

substratum of the evidence given by the eye-witnesses examined by the 

prosecution was found to be false, the only prudent course, in the 

circumstances of this case, left to the Court was to throw out the 

prosecution case in its entirety against all the accused. 

 [VII] Reference may also be made to the following decisions : 

[1] AIR  2002  SC  3164             

 [Bodh Raj @ Bodha and ors. Vs. State of J.K.] 

It cannot be laid down as a rule of  universal application that if there is 

any delay in examination of a particular witness, the prosecution version 

becomes suspect. It would depend upon several factors. If the explanation 

offered for the delayed examination, is plausible and acceptable, 

prosecution case  cannot be doubted. 

[2] AIR  2003  SC 282                        

 [Alamgir  Vs. State  NCT Delhi] 
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Evidence if otherwise creditworthy cannot be discarded merely because it 

was not available in statement of witness under Section-161 of 

Cri.Pro.Code. 

[3] AIR  2004  SC  261             

 [Banti alias Guddu Vs. State of Madhya Pradesh] 

Unless the Investigating Officer is categorically asked as to why there was 

delay in examination of the witnesses the defence cannot gain any 

advantage there-from. It cannot be laid down as a rule of universal 

application that if there is any  delay in examination of a particular 

witness the prosecution version becomes suspect. It would depend upon 

several factors. If the explanation offered for the delayed examination is 

plausible and acceptable and the Court accepts the same as plausible, 

there is no reason to interfere with the conclusion. 

[4] AIR  2005  SC  1000             

 [State of U.P. Vs. Satish] 

It cannot be laid down as a rule of universal application that if there is any 

delay in examination of a particular witness, the prosecution version 

becomes suspect. It would depend upon several factors. If the explanation 

offered for the delayed examination is plausible and acceptable and the 

Court accepts the same as plausible, there is no reason to interfere with 

the conclusion. 

[5] AIR  2009   SC 2797               

[Abuthagir & ors. Vs. State Rep. by Inspector of Police, Madurai] 

It is well settled that delay in examination of the prosecution witnesses by 

the police during the course of investigation ipso facto may not be a 

ground to create a doubt regarding the veracity of the prosecution's case. 

So far as the delay in recording a statement of the witnesses is concerned 

no question was put to the Investigating Officer specifically as to why 
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there was delay in recording the statement. Unless the Investigating 

Officer is categorically asked as to why there was delay in examination of 

the witnesses the defence cannot gain any advantage there-from. It cannot 

be laid down as a rule of universal application that if there is any delay in 

examination of a particular witness the prosecution version becomes 

suspect. It would depend upon several factors. If the explanation offered 

for delayed examination is plausible and possible and the Court accepts 

the same as plausible is no reason to interfere with the conclusion. 

It requires a courage in case of atrocity for a simple man to come forward 

and proclaim the truth unmindful of the consequences to himself. A 

witness is normally considered to be an independent witness unless he 

springs from the sources which are likely to be tainted such as enmity. 

Here again it would depend upon the facts of each case. In the instant 

case, as PWs 3 and 4 have no enmity with the accused, they are 

independent and natural witnesses. They are not under the control of the 

police and do not have in any sense any obligation to the police. Since 

they have revealed the truth after long time after seeing the photos of the 

accused persons, that cannot be a factor to discard their evidence. 

PW-3 was a mason by profession and PW-4 was a petty seller of sarees. 

Their courage in coming forward to depose against the accused persons 

needs to be appreciated. Here are two persons from the lowest status of 

the society who had taken courage to stand up, picked and identified the 

accused persons. PW-2 and 3 have stated that they witnessed the incident 

from a place which is just near the Central Jail. In a bright day light the 

murder took place. Therefore, there is no infirmity in the identification. 

[6] AIR  2009   SC 2959            

[Mallappa Siddappa Alakanur and ors. Vs. State of Karnataka] 
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The delay in recording the statement is undoubtedly a circumstance which 

has to be taken into consideration, but at the same time, the Courts must 

be reasonable in this aspect also and should see as to whether the late 

recording of the statement in the dead of the night of a tender aged boy of 

13 was possible and feasible. The further thing which has to be considered 

is as to whether such delay has affected his testimony or whether there 

was any real apprehension of the boy being influenced by any other 

person or the police. In the absence of any such possibility, the evidence 

of the boy could not be thrown out, more particularly, when the boy  had 

faced the ordeal of the cross examination in a very efficient manner. 

[7]  AIR  2010  SC  2352       

 [Sidhartha Vashist @ Manu Sharma Vs. State (NCT of Delhi] 

Sec.-161-Delay: In any case, any defect by delay in examination of 

witnesses in the manner of investigation cannot be a ground to condemn 

the witness. Further Section-162, Cr.P.C. is very clear that it is not 

mandatory for the police to record every statement. In other words, law 

contemplates a situation where there might be witnesses who depose in 

Court but whose previous statements have not been recorded. 

[8] 2004(2) GLR 1078 (SC)                

[Zahira H. Shaikh Vs. State] 

Section-161: It is not a requirement in law that the  statement  u/s 161 of 

the Criminal Pro. Code has to be recorded in the language known to the 

person giving the statement.  

Presence of I.O: Public Prosecutor and Court should ensure that 

Investigating Officer remains present  throughout   the trial. 

Role of P.J.: Presiding Judge is not a spectator or a recording machine. 

Judge is a participant  in a trial evincing intelligence and active interest to 

find out the truth. 
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[9] 2006(3) GLR 2385          

[Mohmad Salim I. Qureshi Vs. State] 

Delay: Eye witness of murder had fled from the city out  of fear and was 

traced after six days. Delay not indicative of any unfair practice by police. 

Quantity: Law does not require any particular number of witnesses to 

prove a fact. Public prosecutor  need not  examine all witnesses cited by  

police in the Charge-Sheet. 

[10]  AIR  2008   SC  1198     

[Vijay Shankar Shinde and ors. Vs. State of Maharashtra]  

As a matter of fact, the evidence of injured person who is examined as a 

witness lends more credence, because normally he would not falsely 

implicate a person thereby protecting the actual assailant.         

[11] 2007(3) GLR 2530            

[Kailash Raghuvir Vs. State] 

Injured: Evidence of injured witness  ought to be accepted unless, grave 

circumstances warrant that such evidence be discarded. 

[12]  2009 (3) GLR  2440              

 [Lilgar Kamjibhai Pargi and Anr. Vs. State of Gujarat] 

Injured: Injured witnesses even if they are related and interested are 

worthy of some credence subject to strict judicial scrutiny.  This is so 

because when the injury is not apparently self-inflicted and is found 

corroborated by medical evidence immediately after the incident, 

ordinarily, the evidence of such injured witness cannot be assessed with 

the air of suspicion. Once, the  presence of the witnesses is established by 

the prosecution at the scene of offence, then only further scrutiny by the 

Court would be in what manner the injured witnesses reproduce in Court 

the crime committed. The presence of eye-witnesses at the place of 

occurrence cannot be suspected. Further, injured witnesses, unless cogent 
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reasons shown by the defence, would not omit the real culprits and 

implicate falsely the accused person. The evidence of injured witnesses 

being of great value to the prosecution and it cannot be doubted merely on 

some supposed natural conduct of a person during the incident or after the 

incident because it is difficult to imagine that how a witness would act or 

react to a particular incident. His action depends  upon  number of 

imponderable aspects. An injured eye-witness may be exaggerating in 

their say, but such exaggerations may be discarded but not his entire 

evidence. The Court while appreciating the evidence of injured eye-

witnesses must not attach undue importance to minor discrepancies, but 

must consider broad spectrum of the prosecution version. The 

discrepancies may be due to normal errors of perception or observation or 

due to lapse of memory or due to faulty or stereo-type  investigation and it 

must be ignored. It must not be forgotten that there is a tendency amongst 

the truthful witnesses even to back up a good case by false or exaggerated 

version. In this type of situation, the best course for the Court should be to 

discard the exaggerated version or falsehood but not to discard the entire 

version. Further, when a doubt arises in respect of certain facts stated by 

such witness, the proper course is to ignore that fact only unless it goes 

into the root of the matter so as to demolish the entire prosecution story. 

[13] AIR 2001 SC 164                                 

[Surendra Pratap Chauhan Vs. Ram Naik and others] 

Merely because the relation between the accused persons and the 

complainant were strained leading to groupism in the village, the 

testimony of eye-witnesses who were fellows of complainant is not to be 

discarded, though it needs to be scrutinized   with caution so as to 

eliminate the possibility of any false implication. 
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[14] AIR 2001 SC 3031              

[Munshi Prasad and others Vs. State of Bihar] 

Area: Non-examination of independent  witnesses from nearby residential 

area is not material, when evidence on record is satisfactory and 

trustworthy in nature. 

Numbers: Increase in number of witnesses cannot be termed to be a 

requirement in such case. 

[15] AIR  2002  SC  2775                     

[Gujula Venkateshvara Rao and others Vs. State of A.P.] 

 

Witnesses are natural witnesses and their presence is established by fact 

that they also received  injuries at the hands of accused. Their evidence 

cannot be discarded, merely because they belong to the same party or they 

are connected with the victims. 

[16] AIR  2003  SC  2141           

 [State of Uttar Pradesh  Vs.  Ram Sewak and ors.] 

Dying declaration given by the deceased cannot be held as tainted merely 

because he was carried by his relations or friends to the hospital. 

[17] AIR  2004  SC  313            

[Chaudhari Ramjibhai Narasangbhai Vs. State of Gujarat and ors.]  

Interested: If the  witness is otherwise reliable and trustworthy, the  fact 

which is sought to be proved by that witness need not be further proved 

through other witnesses. Even if a witness is related to the deceased there 

is no reason to discard his evidence if he is reliable and trustworthy. What 

is required is the cautious and careful approach in appreciating the 

evidence because a part of the evidence might be tainted owing to the 

relationship and the witnesses might be exaggerating the facts. In such an 

event, the Court is to appreciate the evidence in the light of other evidence 

on record which may be either oral or documentary. 
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[18] AIR  2004  SC   1812                     

 [R.Prakash Vs. State of Karnataka] 

It is fairly well settled position in law that the evidence of a witness who 

is related to either the deceased or the injured is not to be automatically 

rejected, notwithstanding the fact that it is cogent, credible  and 

trustworthy. 

Mere cryptic observation of general nature that it appears to be suspicious 

is without any material to support the conclusion and is indefensible. 

[19] AIR  2004  SC   1920                  

 [Dhanaj Singh @  Shera and ors. Vs. State  of  Punjab] 

Interested: It is fairly settled position in law that when witnesses are 

branded as partisan or inimical, their evidence  has to be analyzed with 

care and scrutiny.  

Lapses: If the lapse or omission is committed by the investigating agency 

or because of negligence the prosecution evidence is required to be  

examined dehors such omissions to find out whether the said evidence is 

reliable or not. The contaminated conduct of officials should not stand on 

the way of evaluating the evidence by the Courts, otherwise the designed 

mischief would be perpetuated and justice would be dented to  the 

complainant party. 

[20] AIR  2004  SC  5050         

 [State of Utta Pradesh Vs. Farid Khan and ors.] 

Background: Of course, the evidence of a witness, who has got a 

criminal background, is to be viewed with caution. But if such an 

evidence gets sufficient corroboration from the evidence of other 

witnesses, there is nothing wrong in accepting such evidence. Whether 

this witness was really an eye-witness or not is the crucial question. If his 
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presence could not be doubted and if he deposed that he had seen the 

incident, the Court shall not feel shy of accepting his evidence.   

Area: In order to earn their livelihood, people go to different places 

depending upon their choices and preferences. On the sole ground that the 

witness in question belonged to a different area and had no business to be 

near the place occurrence, his evidence should not have been disbelieved. 

[21]  AIR  2005  SC  249            

 [Israr Vs. State of U.P.] 

Interested:  Relationship is not a factor to affect credibility of a witness. 

It is more often than not that a relation would not conceal actual culprit 

and make allegations against an innocent person. Foundation has to be 

laid if plea of false implication is made. In such cases, the Court has to 

adopt a careful approach and analyze evidence to find out whether it is 

cogent and credible. 

Partly Reliable: Even if major portion of evidence is found to be 

deficient, in case residue is sufficient to prove guilt of an accused, 

notwithstanding acquittal of number of other co-accused persons, his 

conviction can be maintained. It is the duty of Court to separate grain 

from chaff. Where chaff can be separated from grain, it would be open to 

the Court to convict an accused notwithstanding the fact  the evidence has 

been found to be deficient to prove guilt of other accused persons. Falsity 

of particular material witness or material particular could not ruin it from 

the beginning to end. The maxim "falsus in uno falsus in omnibus" has no 

application in India and the witnesses cannot be branded as liar. 

[22]  AIR  2006  SC  2716          

 [S.Sudershan Reddy & ors. Vs. State of Andhra Pradesh] 

Interested Witness: Relationship is not a factor to affect credibility of a 

witness. It is more often than not that a relation would not conceal actual 
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culprit and make allegations against an innocent person. Foundation has 

to be laid if plea of false implication is made. In such cases, the Court has 

to adopt a careful approach and analyze evidence to find out whether it is 

cogent and credible. 

[23]  AIR  2006  SC  3010              

[Pulicherla Nagaraju alias Nagaraja Reddy Vs. State of Andhra 

Pradesh] 

Evidence of witness cannot be discarded merely on the ground that he is 

either partisan or interested or closely related to the deceased, if it is 

otherwise found to be trustworthy and credible. It only requires scrutiny 

with more care and caution, so that neither the guilty escape nor the 

innocent wrongly convicted. If on such careful scrutiny, the evidence is 

found to be reliable and probable, it can acted upon. If it is found to be 

improbable or suspicious, it ought to be rejected. Where the witness has a 

motive to falsely implicate the accused, his testimony should have 

corroboration in regard to material particulars before it is accepted. 

[24]  AIR  2007   SC  1299          

 [Kalegura Padma Rao and anr. Vs. State of A.P.] 

Interested: In regard to the interestedness of the witnesses for furthering 

the prosecution version, relationship is not a factor to affect the credibility 

of a witness. It is more often than not that a relation would not conceal the 

actual culprit and make allegations against an innocent person. 

Foundation has to be laid if a plea of false implication is made. In such 

cases, the Court has to adopt a careful approach and analyze evidence to 

find out whether it is cogent and credible.  

Partly reliable: Even if major portion of evidence is found to be 

deficient, in case residue is sufficient to prove guilt of an accused, 

notwithstanding acquittal of number of other co-accused persons, his 
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conviction can be maintained. It is the duty of Court to separate grain 

from chaff.  Where chaff can be separated from grain, it would be open to 

the Court to convict an accused notwithstanding the fact that evidence has 

been found to be deficient to prove guilt of other accused persons. Falsity 

of particular material witness or material particular would not ruin it from 

the beginning to end. 

[25]  AIR  2008   SC  161            

 [Manilal Hiraman Chaudhry Vs. State of Maharashtra]  

Fact  that witness was inimical towards accused persons as he had filed 

complaint against accused that they attempted to kill him, same by itself 

not valid ground to discredit said witness who was otherwise trustworthy. 

[26]  AIR  2008   SC  175          

 [Bhagga and ors. Vs. State of Madhya Pradesh]   

The mere fact that all the eye-witnesses belong to one family cannot be a 

reason to disbelieve their evidence, since they were all on the spot or 

nearly the spot when the incident occurred. 

[27]  AIR  2008  SC  3209           

 [Ponnam Chandraiah Vs. State of A.P.] 

In regard to the interestedness of the witnesses for furthering the 

prosecution version, relationship is not a factor to affect the credibility of 

a witness. It is more often than not that a relation would not conceal the 

actual culprit and make allegations against an innocent person. 

Foundation has to be laid if a plea of false implication is made. In such 

cases, the Court has to adopt a careful approach  and analyse evidence  to 

find out whether it is cogent and credible. 

[28]  AIR  2008  SC 3276         

 [Vinay Kumar Rai and Anr. Vs. State of Bihar] 

The over insistence on witnesses having no relation with the victims often 

results in criminal justice going away. When any incident happens in a 
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dwelling house the most natural witnesses would be the inmates of that 

house. It is unpragmatic to ignore such natural witnesses and insist on 

outsiders who would not have even seen anything. If the Court has 

discerned from the evidence or even from the investigation records that 

some other independent person has witnessed any event connecting the 

incident in question then there is justification for making adverse 

comments against non-examination of such person as prosecution witness. 

Otherwise, merely on surmises the Court should not castigate a 

prosecution for not examining other persons of the locality as prosecution 

witnesses. Prosecution can be expected to examine only those who have 

witnessed the events and not those who have not seen it though the 

neighbourhood may be replete with other residents also. 

[29]  AIR  2009   SC  1              

 [Rajesh Kumar Vs. State of H.P.] 

There is no proposition in law that relatives are to be treated as untruthful 

witnesses. On the contrary, reason has to be shown when a plea of 

partiality is raised to show that the witnesses had reason to shield actual 

culprit and falsely implicate  the accused. 

[30]  AIR  2009   SC  1189                       

[The State of Tamil Nadu rep. by Secretary to Government Vs. 

Subair @ Mohamed Subair and ors.] 

It is seen that PWs-1 and 2 stated that they had left the injured in lurch 

and had disappeared from the scene making deceased to cringe an auto 

driver to make him to hospital. Would any close friend of a person 

involved in the movement allow such a thing to happen to him is the 

question looming large and there is no explanation for it. Further, it is 

curious to note that both PWs-1 and 2 have stated that they did not inform 

about the occurrence to anybody till  they were asked by the police in the 



      SC No. 69 to 86/2009 and 204/2009                                                                              [187] 

 

midnight of the date of occurrence. The conduct of PWs-1 and 2 is un-

natural and unbelievable and their presence at the time of occurrence is 

doubtful and the testimonies of PWs-1 and 2 cannot be accepted. 

[31]  AIR  2009   SC  3265                           

 [Bhupendra Singh & ors. Vs. State of U.P.] 

Merely because the eye-witnesses are family members their evidence 

cannot per se be discarded. When there is allegation of interestedness, the 

same has to be established. Mere statement that being relatives of the 

deceased they are likely to falsely implicate the accused cannot be a 

ground to discard the evidence which is otherwise cogent and credible. 

[32]  AIR  2010  SC  1378                           

 [Dharamveer and ors. Vs. State of U.P.] 

The evidence of an eye witness cannot be rejected only on the ground that 

enmity exists between the parties. 

Why the appellants did not cause any injury to these witnesses cannot be 

explained by the prosecution. It will require entering into their mind. 

Human behaviour are sometimes strange. Merely the fact that these 

witnesses did not suffer any injury, will not make their evidence 

untrustworthy. 

[33] 2003(1) GLR 205                        

[State of Gujarat Vs. Raghu @ Raghavbhai Vashrambhai and others]                             

Past History: The evidence of eye-witness cannot be discarded or 

discounted, merely, because his past history is not clean and good, even if 

it is proved. 

Interested Witness: His evidence cannot also be totally rejected,  merely 

because he happened to be a friend of deceased. The contradictions which 

are quite a micro-level and insignificant would not be sufficient by 
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dynamite the otherwise creditworthy  narration of the account of incident 

witnessed by the eye-witness. 

Reasonable Doubt: Smelling doubt for the sake of giving benefit of 

doubt is not the law of land. It is a well established  fact that there is a 

difference between fantastic and flimsy plea which has to be rejected 

altogether. The doubt which the  law contemplates is certainly  not that of 

a weak or on unduly  vacillating, capricious, indolent or confused mind. It 

must be a doubt of prudent man who has assumed to process the capacity 

to " separate the chaff from gain " It is a doubt of a reasonable, astute and 

alert mind arrived at after due application of mind  to every relevant 

circumstance of the case appearing from the evidence. It is not doubt 

which occurs to a wavering mind. 

Partly believable: It is now very established principle that " falsus in  

uno, falsus in omnibus ( false in one thing, false in everything) does not 

apply to criminal trial and it is imperative for the Court to disengage the 

truth from falsehood, to sift the grain from the chaff   instead  of taking an 

easy course of rejecting the evidence  on its  entirety merely on the basis 

of a few infirmities.  

[34] 2007(1) GLR 39          

[Mahendra @ Malio Bachubhai Vs. State] 

Interested witness:  Merely because the witness is a relative  of the 

deceased and others were known to him,  that  per se cannot  be a ground 

to discard their evidence. All that is required is that evidence of interested 

witnesses should be carefully scrutinized. 

Parrot like: Consistent version   of two eye-witnesses corroborating each 

other would not be weakened nor would it be rendered doubtful on ground 
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of alleged parrot-like  or  tutored version, when the deposition is 

otherwise found truthful, reliable and trustworthy.  

Exaggerations: In our country, witnesses suffer from an apprehension of  

being branded as false witnesses, and at  times, in an attempt to avoid 

label being  tagged to them, they  add embroidery or a little  frill of 

exaggeration in their deposition. The duty of the  Court in such situation, 

is therefore, to separate the grain from the  chaff, find out the truth and  

accept the same while discarding or neglecting  such exaggeration or 

improvements. 

[35] 2009(1) GLR 614        

[Dharshi Chakubhai Vaghri Vs. State]  

The cause of death  of deceased was unnatural and homicidal. It is true 

that there is no eye witness, but when the muddamal stolen  articles were 

found from the accused and when  he failed  to explain possession  of 

such articles, presumption could be drawn that accused committed 

murder. 

[36] AIR  2004  SC   77           

 [Ramakant Rai. Vs. Madan Rai and ors.] 

Medical Evidence: It is trite  that where the eye witnesses account is 

found credible and trustworthy, medical opinion pointing to alternative 

possibilities is not accepted as conclusive. Witnesses, as Bantham said, 

are the eyes and ears of justice. Hence the importance and primacy of the 

quality of the trial process. Eye witnesses account would require a careful 

independent assessment and evaluation for their credibility which should  

not be adversely prejudged making any other evidence, including medical 

evidence, as the sole touchstone for the test of such credibility. The 

evidence must be tested for its inherent consistency and the inherent 

probability of the story; consistency with the account of other witnesses 
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held to be creditworthy; consistency with the undisputed facts, the 'credit' 

of the witnesses; their performance in the witness box; their power of 

observation etc. Then the probative value of such evidence becomes 

eligible to be put into the scales for a cumulative evaluation. 

Doubt: A person has, no doubt, a profound right not to be convicted of an 

offence which is not established by the evidential standard of proof 

beyond reasonable doubt. Though this standard is a higher standard, there 

is however, no absolute standard. What degree of probability amounts to ' 

proof ' is an exercise particular to each case. 

Reasonable Doubt: Doubts would be called reasonable if they are free 

from a zest for abstract speculation. Law cannot afford any  favourite  

other than truth. To constitute reasonable doubt, it must be free from an 

emotional response. Doubts must be actual and substantial doubts as to 

the guilt of the accused persons arising from the evidence, or from the 

lack of it, as opposed to more vague apprehensions. A reasonable doubt is 

not an imaginary, trivial or a merely possible  doubt; but a fair doubt 

based upon  reason and common sense. It must grow out of the  evidence 

in the case. 

Probability: The concepts of probability, and the degrees of it, cannot 

obviously be expressed  in terms of units to be mathematically 

enumerated as to how many of such units constitute proof beyond 

reasonable doubt. There is an unmistakable subjective element in the 

evaluation of the degrees of probability and the quantum of proof. 

Forensic probability must, in the last analysis, rest on a robust common 

sense and, ultimately, on the trained intuitions of the judge. Where the 

protection given by the criminal process to the accused persons is not to 
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be eroded, at the same time, uninformed legitimization of trivialities 

would make a mockery of administration of criminal justice. 

[37] AIR  2004  SC   2174                

 [State of Madhya Pradesh Vs. Sanjay Rai.] 

Though opinions expressed in text books by specialist authors may be of 

considerable assistance and importance for the Court in arriving at the 

truth, cannot always be treated or viewed to be either conclusive or final 

as to what such author says to deprive even a Court of law to come to an 

appropriate conclusion of its own on the peculiar facts proved in a given 

case.  

Such opinions cannot be elevated to or placed on higher pedestal than the 

opinion of an expert examined in Court and the weight ordinarily to which 

it may be entitled to or deserves to be given. 

[38] AIR  2004  SC  2329              

 [Ram Bali Vs. State of Uttar Pradesh]  

Hypothetical answers given to hypothetical questions, and mere 

hypothetical and abstract opinions by textbook writers, on assumed facts, 

cannot dilute evidentiary value of ocular evidence if it is credible and 

cogent. The time taken normally for digesting of food would also depend 

upon the quality and quantity of food as well, besides others. It was 

required to be factually proved as to the quantum of food that was taken, 

atmospheric conditions and such other relevant factors to throw doubt 

about the correctness of time of occurrence as stated by the witnesses. 

Only when the ocular evidence is wholly inconsistent with the medical 

evidence the Court has to consider the effect thereof. 

[39]  AIR  2005  SC  44             

[State of Madhya Pradesh Vs. Dharkole alias Govind Singh and ors.] 



      SC No. 69 to 86/2009 and 204/2009                                                                              [192] 

 

Medical Evidence: It would be erroneous to accord undue primary to the 

hypothetical answers of medical witnesses to exclude the eye-witnesses 

account which had to be tested independently and not treated as the 

'variable' keeping the medical evidence as the 'constant'. It is trite that 

where the eye-witnesses account is found credible and trustworthy, 

medical opinion pointing to alternative possibilities  is not accepted as 

conclusive. Eye-witnesses account would require a careful independent 

assessment and evaluation for their credibility which should not be 

adversely prejudged making any other evidence, including medical 

evidence, as the sole touchstone for the test of such credibility. 

Doubt: A person has, no doubt, a profound right not be convicted of an 

offence which is not established by the evidential standard of proof 

beyond reasonable doubt. Doubts would be called reasonable if they are 

free from a zest for abstract speculation, or free from an over emotional 

response. Doubts must be actual and substantial doubts as to the guilt the 

accused persons arising from the evidence, or from the lack of it, as 

opposed to mere vague apprehensions. A reasonable doubt is not an 

imaginary, trivial or a merely possible doubt; but a fair doubt based upon 

reason and common sense. It must grow out of the evidence in the case. 

F.I.R: There is no requirement of mentioning the names of all witnesses 

in the first information report. 

Non-Examination: It is not necessary for prosecution to examine 

somebody as a witness even though the witness was not likely to support 

the prosecution version. Non-examination of some persons per se does not 

corrode vitiality of prosecution version, particularly when the witnesses 

examined have withstood incisive cross-examination and pointed to the 

respondents as the perpetrators of the crime. 
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[40]  AIR  2008   SC  1747            

 [Ram Swaroop Vs. State of Rajasthan] 

Over dependence on such opinion evidence, even if the witness is an 

expert in the field, to checkmate the direct testimony given by an 

eyewitness is not a safe modus adoptable in criminal cases. It has now 

become axiomatic that medical evidence can be used to repel the 

testimony of eyewitnesses only if it is so conclusive as to rule out even the 

possibility of the eyewitness's version to be true. A doctor usually 

confronted with such questions regarding different possibilities or 

probabilities of causing those injuries or post-mortem features which he 

noticed in the medical report may express his views one way or the other 

depending upon the manner the question was asked. But the answers 

given by the witness to such questions need not become the last word on 

such possibilities. After all he gives only his opinion regarding such 

questions. But to discard the testimony of an eyewitness simply on the 

strength of such opinion expressed by the medical witness is not 

conducive to the administration of criminal justice. 

[41]  AIR  2009   SC   210               

[Sunil Dattatraya Vaskar and anr. Vs. State of Maharashtra] 

Where the eye-witness account is found to be credible and trustworthy, 

the medical opinion suggesting an alternate possibility is not accepted to 

be conclusive. 

[42]  AIR  2010  SC  806                              

[Ramesh Chandra Agrawal Vs. Regency Hospital Ltd. and ors.] 

The law of evidence  is designed to ensure that the Court considers only 

that evidence which will enable it to reach a reliable conclusion. The first 

and foremost requirement for an expert evidence to be admissible is that it 

is necessary to hear the expert evidence. The test is that the matter is 
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outside the knowledge and experience of the lay person. Thus, there is a 

need to hear an expert opinion where there is a medical issue to be settled. 

The scientific question involved is assumed to be not within the Court's 

knowledge. Thus cases where the science involved, is highly specialized 

and perhaps even esoteric, the central role of expert cannot be disputed. 

The other requirements for the admissibility of expert evidence are: 

(iv) that the expert must be within a recognized field of expertise 

(v) that the evidence must be based on reliable principles, and 

(vi) that the expert must be qualified in that discipline.  

Therefore, in order to bring the evidence of a witness as that of an expert 

it has to be shown that he has made a special study of the subject or 

acquired a special experience therein or in other words that he is skilled 

and has adequate knowledge of the subject. 

It is not the province of the expert to act as Judge or Jury. 

The real function of the expert is to put before the Court all the materials, 

together with reasons which induce him to come to the conclusion, so that 

the Court, although not an expert, may form its own judgment by its own 

observation of those materials. 

An expert is not a witness of fact and his evidence is really of an advisory 

character. The duty of an expert witness is to furnish the Judge with the 

necessary scientific criteria for testing the accuracy of the conclusions so 

as to enable the Judge to form his independent judgment by the 

application of these criteria to the facts proved by the evidence of the 

case. The scientific opinion evidence, if intelligible, convincing and tested 

becomes a factor and often an important factor for consideration along 

with other evidence of the case. The credibility of such a witness depends 
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on the reasons stated in support of his conclusions and the data and 

material furnished which form the basis of his conclusions. 

[43] 2001(2) GLR 1749                                 

[State of Gujarat Vs. Maniben Gandu Jadav] 

If a person sets on fire terylene clothes of a person from all sides, and is 

that person dies, the only intention that could be attributed is that of 

causing death of that person. 

Even if a supervening factor causes death and the supervening factor is 

necessary consequence or necessary incidence of the injury caused the 

death of the victim concerned. It is only when intervening cause is totally 

unrelated to the original injury caused by the act of the accused, it can 

possibly be contended that the  death was not direct or proximate result of 

the act of the accused. 

[44] AIR 2001 SC 1188                    

[Dayasinh Vs. State of Haryana] 

TTP: The purpose of T I parade is to have corroboration to the evidence 

of the eye-witnesses in the form of earlier, identification and that 

substantive  evidence of a witness is the evidence in the Court. If that 

evidence is found to  be  reliable  then absence of corroboration by T I 

parade would not be in any way material.  

Memory: Power of perception and memorizing  differs from man to man 

and also depends upon situation. It also depends  upon capacity to 

recapitulate what has been seen earlier. But that would depend  upon the 

strength or trustworthiness of the witnesses who have identified the 

accused in the Court earlier. 
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[45] AIR  2002   SC 3006               

[Ram Anup Singh and others Vs. State of Bihar] 

The case of prosecution cannot be disbelieved  merely because the 

testimony of the eye-witnesses is consistent by raising a suspicion that 

they may be got up or tutored witnesses. 

[46] AIR 2002 SC 3018              

[Hardeep Vs. State of Haryana and anr.] 

In the criminal cases, the Court cannot proceed to consider the evidence 

of the prosecution witnesses in a mechanical way. The broad features of 

the prosecution case, the probabilities and normal course of human 

conduct of a prudent person  are some  of the  factors which are always 

kept in mind while evaluating   the merit of the case. 

[47] AIR  2004  SC  210          

[Gyasuddin Khan  Vs.  State of Bihar] 

The Court cannot expect the panic-stricken eye-witnesses to come 

forward with a vivid account of the distance from which each one of the 

shots was fired at. 

[48] AIR  2004  SC  313              

[Chaudhari Ramjibhai Narasangbhai Vs. State of Gujarat and ors.] 

Interested: If the  witness is otherwise reliable and trustworthy, the  fact 

which is sought to be proved by that witness need not be further proved 

through other witnesses. Even if a witness is related to the deceased there 

is no reason to discard his evidence if he is reliable and trustworthy. What 

is required is the cautious and careful approach in appreciating the 

evidence because a part of the evidence might be tainted owing to the 

relationship and the witnesses might be exaggerating the facts. In such an 

event, the Court is to appreciate the evidence in the light of other evidence 

on record which may be either oral or documentary. 
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Contradictions: Section-145 of the  Indian Evidence Act, 1872 applies 

when same person makes two contradictory statements. It is not 

permissible in law to draw adverse inference because of alleged 

contradictions between one prosecution witness vis-à-vis statement of 

other witnesses. It is not open to Court to completely demolish evidence 

of one witness by referring to the evidence of other witnesses. Witnesses 

can only be contradicted in terms of Section-145 of the Evidence Act by 

his own previous statement and not with the statement of any other 

witness. 

[49] AIR  2004  SC  3690          

 [State of Uttar Pradesh Vs. Devendra Singh] 

Human behaviour varies from person to person. Different people behave 

and react differently in different situations. Human behaviour depends 

upon the facts and circumstances of each given case. How a person would 

react and behave in a particular situation can never be predicted. Every 

person who witnesses a serious crime reacts in his own way. Some are 

stunned, become speechless and stand rooted to the spot. Some become 

hysteric and start wailing. Some start shouting for help. Others run away 

to keep themselves as far removed from the spot as possible. Yet others 

rush to the rescue of the victim, even going to the extent of counter-

attacking the assailants. Some  may remain tightlipped overawed either on 

account of the antecedents of the assailant or threats given by him. Each 

one reacts in his special way even in similar circumstances, leave alone, 

the varying nature depending upon variety of circumstances. There is no 

set rule of natural reaction. To discard the evidence of a witness on the 

ground that he did not react in any particular manner is to appreciate 

evidence in a wholly unrealistic and unimaginative way. 
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[50]  AIR  2004  SC   5068                                

[Parsuram Pandey and ors. Vs. State of Bihar] 

Exaggerated story put up by the prosecution would not wash away the 

entire incident, which has been proved by the witnesses who were present 

on the spot. The incident might have commenced somewhat in different 

manner but the fact of the commission of the offence, when proved by the 

witnesses, the prosecution's case cannot be thrown out only on the basis 

that prosecution has put inflated version of the commencement of 

incident. 

[51]  AIR  2007   SC  432                  

 [B.K.Channappa Vs. State of Karnataka] 

The occurrence took place on 05/07/1995 and the witnesses were 

examined in the Court after about a gap of almost five years. The 

evidence on record further shows that the injured witnesses had been 

subjected to searching lengthy cross-examination and in such type of 

cross-examination, some improvements, contradictions, and omissions are 

bound to occur in their evidence, which cannot be treated very serious, 

vital and significant so as to disbelieve and discard the substratum of the 

prosecution case.  

[52]  AIR  2007   SC  1893               

 [Vikram and ors. Vs. State of Maharashtra] 

The purported omissions related only to the details of the occurrence, but 

the fact that P.Ws. 2, 3, 4 and 6 were eye witnesses to the occurrence does 

not stand thereby disproved in any manner whatsoever. The occurrence 

took place on 22/1/1997. They were examined in Court two and a half 

years later. If there occurred some contradictions or even assuming they 

had omitted to state the incident in great details, the same by itself would 
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not lead to a conclusion that the appellants had been falsely implicated in 

the case. 

[53]  AIR  2007   SC   3228              

 [Kulesh Mondal  Vs. State of West Bengal] 

Normal discrepancies  in evidence are those which are due to normal 

errors of observation, normal errors of  memory due to lapse of time, due 

to  mental  disposition such as shock and horror at the  time of occurrence 

and those are always  there, however, honest and truthful a witness may 

be. Material discrepancies are  those which are not normal, and not 

expected of a normal person. Courts have to  label the category to which a 

discrepancy  may be categorized. While normal discrepancies do not 

corrode the credibility of a  party's case, material discrepancies do so. 

[54]  AIR  2008   SC   1860          

 [Shivappa and ors. Vs. State of Karnataka] 

Minor discrepancies or some improvements also, in our opinion, would 

not justify rejection of the testimonies of the eye-witnesses, if they are 

otherwise reliable. Some discrepancies are bound to occur because of the 

sociological background of the witnesses, as also the time gap between 

the date of occurrence and the date on which they give their depositions in 

Court. 

[55] AIR  2009   SC  152               

 [State Rep.by Inspector of Police Vs.Saravanan and anr.] 

While appreciating the evidence of a witness, minor discrepancies on 

trivial matters without affecting the core of the prosecution case, ought 

not to prompt the Court to reject evidence in its entirety. Further, on the 

general tenor of the evidence given by the witness, the trial Court upon 

appreciation of evidence forms an opinion about the credibility thereof. 
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It is the totality of the situation, which has to be taken note of. Difference 

in some minor detail, which does not otherwise affect the core of the 

prosecution case, even if present, that itself would not prompt the Court to 

reject the evidence on minor variations and discrepancies. 

[56]  AIR  2009   SC  1461            

  [Babasaheb Apparao Patil Vs. State of  Maharashtra] 

The discrepancies which do not shake the basic version of the prosecution 

case may be discarded. Similarly, the discrepancies which are due to 

normal errors of perception or observation should not be given 

importance. The Court by calling into aid its vast experience of men and 

matters in different cases must evaluate the entire material on record as a 

whole and should not disbelieve the evidence of a witness altogether, if it 

is otherwise trustworthy.  

[57] 2004(1) GLR 592                     

[Koli Bhopa Premji Vs. State] 

The human mind is an imperfect instrument which in attempting to grasp 

facts, unconsciously twists and turns them often. 

A witness cannot be expected to possess a photographic memory and to 

recall the details of an incident. It is not as if a video tape is replayed on a  

mental screen. It so happens   that a witness is overtaken by events.  The 

witness could not have anticipated the occurrence which to often has an 

element of  surprise. The mental faculties therefore, cannot be expected to 

be attuned to absorb the details. 

Different witnesses react differently  under different situations, whereas  

some  become speachless,  some start wailing , while some others  run 

away from the  scene and yet there are some who may come forward with 

courage, conviction and  belief that the wrong should be remedied.  
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There cannot be any  set pattern or uniform rule of human reaction  and to 

discard a piece of evidence on the ground of his reaction   not falling 

within a set pattern, is unproductive and a pedantic exercise. 

[58] 2004(2) GLR 1232 (SC)               

[Chaudhary Ramjibhai Mansingbhai Vs. State] 

Contradictions: Sec. 145 of the Evidence Act, applies when the same 

person makes two contradictory  statements. It is not permissible in law to 

draw adverse inference   because of alleged  contradictions between one 

prosecution witness vis-à-vis statement of other witnesses. It is not open 

to the Court to completely demolish  the evidence of one witness by 

referring to the evidence of other witnesses. Witness can only be 

contradicted in terms of Sec. 145 of  Evidence Act, by his own  previous 

statement and not with the statement of any other witness.  

Witnesses - Numbers: If a particular fact stands established by the 

evidence of trustworthy and reliable witnesses, the record is not to be  

burdened  by examining other witnesses for proving the same fact as it 

would  amount to multiplicity. 

Medical Opinion:  Where direct evidence establishes the attack and 

injury, Prosecution need  not necessarily have  sought  opinion of doctor 

whether injuries  would have been caused by blunt  side of the weapon. 

 

[59] 2004(3) GLR 2588                                     

[Ambalal Nandlal Vs. State] 

Eye Witness: When presence of any eye witness at the scene of offence is 

established, Court must accept the evidence unless it is found for sound 

reasons that evidence is tainted.  
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Contradiction: Sec. 162(2) of the Cr.P.C. makes it amply clear that the  

use of the police statement is limited for contradicting the witness as per 

Sec. 145 of the Evidence Act.  If contradictions are proposed to be proved 

then attention of witness must be drawn to his previous 

statement/complaint. 

[60] 2005(3) GLR 2204           

[Jitendrakumar J. Dhruv  Vs. State] 

Wrong doer: Merely because a complainant is wrong doer, his evidence 

cannot be discarded in toto. Court should allow witness to  refresh  his 

memory by going through  the document. However, such permission to 

inspect document   should be for few minutes and not for a long time. 

Tutored: Unless it becomes clear from the deposition, conduct etc. that  

the witness was tutored, it would not be proper to discard the evidence of 

such  witness saying that he is a tutored witness. 

[61] 2006(3) GLR 2700                                

[Rupsingh Punjabhai Patel Vs. State] 

Quantity: When a witness is otherwise reliable and trustworthy,  the fact 

sought to be proved by that witness, need not be further proved through 

other witnesses.  

Contradictions: Minor contradictions cannot affect the prosecution case. 

Only those contradictions that lead to inference of impossibility or 

improbability of prosecution version can have adverse impact. 

[62] 2007(1) GLR  39         

[Mahendra @ Malio Bachubhai Vs. State] 

Interested witness:  Merely because the witness is a relative of the 

deceased and others were known to him,  that  per se cannot  be a ground 

to discard their evidence. All that is required is that evidence of interested 

witnesses should be carefully scrutinized. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [203] 

 

Parrot like: Consistent version   of two eye-witnesses corroborating each 

other would not be weakened nor would it be rendered doubtful on ground 

of alleged parrot-like or  tutored version, when the deposition is otherwise 

found truthful, reliable and trustworthy.  

Exaggerations: In our country, witnesses suffer from an apprehension of  

being branded as false witnesses, and at  times, in an attempt to avoid 

label being  tagged to them, they  add embroidery or a little  frill of 

exaggeration in their deposition. The duty of the  Court in such situation, 

is therefore, to separate the grain from the  chaff, find out the truth and  

accept the same while discarding or neglecting  such exaggeration or 

improvements.  

[63] 2007(1) GLR 99                    

[Jayantilal Kuberdas Sharma Vs. State] 

The Court must bear in mind the set-up and the circumstances in which 

the crime is committed, the quality  of evidence, nature and temperament 

of witnesses, the level of understanding and  power of perception and 

examination of individual witness and  probability in ordinary course of 

nature about the act complained of as might have been witnessed by the 

witnesses. The endeavour  must be to find out the truth from the record.  

At the same time, it must not be forgotten that there cannot be a 

prosecution case with a cast-iron perfection in all respects and reason  

being that the perfection to that degree in  ordinary  course of human  life 

is an utopian  thought. 

However, nevertheless, obligation lies upon the Courts to analyze, sift and 

assess the evidence on record, with reference to trustworthiness and 

truthfulness of the prosecution case, by a process  of dispassionate judicial 

scrutiny adopting an objective and reasonable appreciation of the 

evidence without being obsessed by an air of total suspicion about the 
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case of prosecution. What is to be insisted upon is simplicitor proof- 

emanating from the circumstances of the case and a ring of truth. The 

contradictions, infirmities it might have been  point out in prosecution  

case must be assessed   at the yardsticks of probabilities of the  existence  

of a fact or not. Unless infirmities and contradictions are of such nature as 

to undermine the substratum of the evidence and found to be tainted to the 

core of prosecution case, over emphasis may not be applied to such 

contradictions and infirmities.  

Reasonable doubt is  not an imaginary, trivial  or merely possible doubt, 

but a fair doubt  based  upon reason and common sense. 

The proof beyond reasonable doubt is mere guide-line and not fetish. 

Justice cannot be made sterile on the plea that it is better to let a hundred 

guilty escape than punish an innocent. Letting the guilty escape is not 

doing justice according to law. 

A Judge does not preside over a criminal trial, merely to see that no 

innocent man is punished. A judge also presides to see that guilty  man 

does not escape. Both are public duties. 

[64] 2007(3) GLR 2530             

[Kailash Raghuvir Vs. State] 

Injured: Evidence of injured witness  ought to be accepted unless, grave 

circumstances warrant that such evidence be discarded. 

Contradictions:  By human nature itself, there are bound to be some 

discrepancies in prosecution witnesses between narration of incident when 

they speak on details. If those discrepancies are not of material  

dimension, such discrepancies must be ignored and it would be doing 

injustice to truthful witness, to jettison their evidence on minor 

discrepancies, which they might commit on account of limitations of 
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human  nature.  Parrot-like versions are disfavored by the Courts and 

therefore, small discrepancies  not going to the core of the prosecution 

case, are natural and on the contrary lends credence to the individual 

witness. Mathematical niceties and account of each second in its sequence 

are never expected in criminal trial. 

[65] 2009(1) GLR 614           

[Dharshi Chakubhai Vaghri Vs. State]  

The cause of death of deceased was unnatural and homicidal. It is true that 

there is no eye witness, but when the muddamal stolen  articles were 

found from the accused and when  he failed  to explain possession  of 

such articles, presumption could be drawn that accused committed 

murder.     

[66] 2009 (2)  GLR  1605              

[State of Gujarat Vs. Koli (Makwana) Chhaganbhai Laxmanbhai] 

Child witness: Evidence of Child witness, cannot be brushed aside 

merely because witness is a child.  Evidence of child witness merely 

required to be appreciated with caution and it can be acted upon if it 

sounds convincing and reliable. 

Discovery: Assuming for the sake of argument that the discovery of the 

articles made for which the Panchnama is made at Exhs.31 and 32 does 

not fall under Section-27 of the Evidence Act, even then the conduct of 

the accused will have to be considered in light of the provisions of 

Sections-8 read with Section-106 of the Evidence Act. The submission 

made by the learned Advocate for the defence that the inculpatory  part of 

the panchnama may not be considered, but the exculpatory part pertaining 

to recovery or discovery of the articles of the victim is a relevant part 

which has to be appreciated and it would be a relevant circumstance. 
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Legal Aid: Where accused declines offer or does not avail of offer of 

lawyer by legal aid "no fault can be found with proceedings." 

Evidence Whole: It is well-settled that the testimony of a witness is 

required to be appreciated not by picking a word here or there, and has to 

be read as a whole. 

[67] AIR  2003  SC   3617            

 [Sucha Singh and anr. Vs. State of Punjab]  

Even if major portion of evidence of a witness is found to be deficient, in 

case residue is sufficient to prove guilt of an accused. Notwithstanding 

acquittal of number of other co-accused persons, his conviction can be 

maintained. It is the duty of Court to separate grain from chaff. Where 

chaff can be separated from grain, it would be open to the Court to 

convict an accused notwithstanding the fact that evidence has been found 

to be deficient to prove guilt of other accused persons. 

[68]  AIR  2005  SC  249               

 [Israr Vs. State of U.P.] 

Interested:  Relationship is not a factor to affect credibility of a witness. 

It is more often than not that a relation would not conceal actual culprit 

and make allegations against an innocent person. Foundation has to be 

laid if plea of false implication is made. In such cases, the Court has to 

adopt a careful approach and analyze evidence to find out whether it is 

cogent and credible. 

Partly Reliable: Even if major portion of evidence is found to be 

deficient, in case residue is sufficient to prove guilt of an accused, 

notwithstanding acquittal of number of other co-accused persons, his 

conviction can be maintained. It is the duty of Court to separate grain 

from chaff. Where chaff can be separated from grain, it would be open to 

the Court to convict an accused notwithstanding the fact  the evidence has 
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been found to be deficient to prove guilt of other accused persons. Falsity 

of particular material witness or material particular could not ruin it from 

the beginning to end. The maxim "falsus in uno falsus in omnibus" has no 

application in India and the witnesses cannot be branded as liar. 

[69]  AIR  2007   SC  1299          

 [Kalegura Padma Rao and anr. Vs. State of A.P.] 

Interested: In regard to the interestedness of the witnesses for furthering 

the prosecution version, relationship is not a factor to affect the credibility 

of a witness. It is more often than not that a relation would not conceal the 

actual culprit and make allegations against an innocent person. 

Foundation has to be laid if a plea of false implication is made. In such 

cases, the Court has to adopt a careful approach and analyze evidence to 

find out whether it is cogent and credible.  

Partly reliable: Even if major portion of evidence is found to be 

deficient, in case residue is sufficient to prove guilt of an accused, 

notwithstanding acquittal of number of other co-accused persons, his 

conviction can be maintained. It is the duty of Court to separate grain 

from chaff.  Where chaff can be separated from grain, it would be open to 

the Court to convict an accused notwithstanding the fact that evidence has 

been found to be deficient to prove guilt of other accused persons. Falsity 

of particular material witness or material particular would not ruin it from 

the beginning to end. 

[70]  AIR  2009   SC   157                               

 [Bur Singh and anr. Vs. State of  Punjab] 

In essence the prayer is to apply the principle of "falsus in uno falsus in 

omnibus" (false in one thing, false in everything). This plea is clearly 

untenable. Even if major portion of evidence is found to be deficient, in 

case residue is sufficient to prove guilt of an accused, notwithstanding 
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acquittal of number of other co-accused persons, his conviction can be 

maintained. It is the duty of Court to separate the grain from the chaff. 

Where the chaff can be separated from the grain, it would be open to the 

Court to convict an accused notwithstanding the fact that evidence has 

been found to be deficient to prove guilt of other accused persons. Falsity 

of particular material witness or material particular  would not ruin it from 

the beginning to end. 

[71] 2003(1) GLR 205                         

[State of Gujarat Vs. Raghu @ Raghavbhai Vashrambhai and others]                             

Past History: The evidence of eye-witness cannot be discarded or 

discounted, merely, because his past history is not clean and good, even if 

it is proved. 

Interested Witness: His evidence cannot also be totally rejected, merely 

because he happened to be a friend of deceased. The contradictions which 

are quite a micro-level and insignificant would not be sufficient by 

dynamite the otherwise creditworthy narration of the account of incident 

witnessed by the eye-witness. 

Reasonable Doubt: Smelling doubt for the sake of giving benefit of 

doubt is not the law of land. It is a well established fact that there is a 

difference between fantastic and flimsy plea which has to be rejected 

altogether. The doubt which the law contemplates is certainly not that of a 

weak or on unduly vacillating, capricious, indolent or confused mind. It 

must be a doubt of prudent man who has assumed to process the capacity 

to " separate the chaff from gain " It is a doubt of a reasonable, astute and 

alert mind arrived at after due application of mind  to every relevant 

circumstance of the case appearing from the evidence. It is not doubt 

which occurs to a wavering mind.  
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Partly believable: It is now very established principle that " falsus in  

uno, falsus in omnibus ( false in one thing, false in everything) does not 

apply to criminal trial and it is imperative for the Court to disengage the 

truth from falsehood, to sift the grain from the chaff   instead  of taking an 

easy course of rejecting the evidence  on its  entirety merely on the basis 

of a few infirmities. 

[72] 2007(3) GLR 2114                 

[Ashok Somalal Thakkar Vs. State] 

Even when major portion  of evidence of a witness is found unreliable, the 

remaining  part of evidence, if inspired confidence and sufficient to prove 

the guilt  of accused, the conviction can be based thereon.  

[73] AIR 2001 SC 330                 

[Gura Singh Vs. State of Rajasthan] 

Permission for Court examination in terms of Sec. 154 of the  Evidence 

Act  cannot and should not be  granted at the mere asking of the party 

calling the witness. 

It is a misconceived notion that merely because a witness is declared 

hostile his entire evidence should be excluded or rendered unworthy of 

consideration. In appropriate cases, the Court can rely upon the part of 

testimony of such witness, if that part of the deposition is found to be 

creditworthy. 
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[53] PAST COMMUNAL HISTORY OF GODHRA: 

Ld. Advocates appearing for the accused-persons, in the cross 

examination  of the prosecution witnesses, more particularly the VHP 

workers of Godhra PW- 149, 151, 154, 155, 159, 167, 172 and 208, as 

also some panch witnesses of Godhra, have asked certain questions, about 

past communal riots and as per the replies given by the said witnesses, the 

following facts emerge: 

 Godhra is known for "Communal riots". 

 Communal riots in past, taken place in the years 1965, 1969, 1971, 

1980, 1981, 1982, 1988, 1989, 1990, 1992. 

 Ayodhya Rathyatra was passed through Godhra. 

 During period of Ayodhya Rathyatra 1990 to 1992, many 

communal riots taken place in Godhra. 

 Most of the communal riots were between Muslim Ghanchi and 

Sindhi Community of Godhra. 

 Amongst others, some communal riots cases known as: 

 Abdul Rahim @ Andhi/Chitra Cenema murder case. 

 Kirit Bavisi brother murder case. 

 Power House murder case. 

 Sofiya Madresha murder case. 

Earlier, during many riots incident in Godhra, persons were burnt alive 

and shops-houses etc came be destroyed by fire. 

 

[54] POLICE PATROLLING ON PREVIOUS NIGHT: 

It is an admitted position that on 26-2-2002 midnight i.e. at 0.30 a.m. on 

27-2-2002, Sabarmati Express Train from Ahmedabad to Mujaffarnagar 

came at Godhra Railway Station on platform No.2. It is also not in dispute 
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that in the said train karsevaks were travelling and therefore, the State 

Government i.e. Home Department had instructed concerned Police 

Departments to maintain the position of law and order and to provide 

security to passengers in such trains. It is also not in dispute that as per 

instruction, patrolling duty was assigned to police staff of Godhra 

Railway Police Station for security of Sabarmati Express Train from 

Godhra to Dahod onwards.  

From oral and documentary evidence produced by the prosecution, it 

appears that the following police officials of Railway Police Station 

Godhra had performed this patrolling duty i.e. from Godhra to Dahod 

during the period between 0.30 a.m. to 1.30 a.m. on 27-2-2002 i.e. 26-2-

2002 midnight and then, after giving intimation about duly performing 

duty to Vadodara Control Room, they came back to Godhra by Bhopal-

Rajkot Train at 4.30 p.m. 

 

No. PW 

No. 

Exh. 

No. 

Name Designation 

1 140 786 Punjabhai B.Patanwadiya Head Const. 

2 144 793 Mansinh N.Vasava Police Const. 

3 146 799 Laxmansinh N.Chauhan Police Const. 

4 148 802 Hemendra R.Das Police Const. 

5 152 819 Mahendrasinh B.Mahida Police Const. 

6 158 832 Hirabhai D. Chauhan Police Const. 

7 161 841 Indrasinh P.Solanki ASI 

8 163 852 Chhatrasinh G.Chauhan ASI 

9 199 986 Prabhatbhai P.Bhoi PSI 
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10 230 1196 Mahobatsinh J.Jhala PSI 

11 - - Ramsinh Abhesinh Police Const. 

12 - - Kiritsinh Harisinh Police Const. 

 

 

[55] CANTEENS-HAWKERS ON PLATFORMS: 

Undisputedly, certain canteens are situated on the platforms of the Godhra 

Railway Station. It is not in much dispute that nearby area of this Station, 

either residential or commercial, is in occupation of persons belong to 

muslim community. 

From the oral evidence of Railway staff, and police officials, it reveals 

that, most of the hawkers and labours also belong to muslim community. 

In the evidence of the following witnesses also these facts emerge: 

Sr. 

No 

PW 

No. 

Exh 

No. 

Name Status 

1 126 742 Harimohan Meena Asst. Station 

Master 

2 206 1060 Bhikhabhai H. Bariya  

3 233 1219 Dilipbhai G. Chelani  

4 236 1231 Ajay K. Bariya  

5 237 1252 Sikander M. Shaikh  

 

[56] SLOGANS-TEA/BREAKFAST BY KARSEVAKS: 

Admittedly, on the day of incident, the Sabarmati Express Train was over 

crowded with passengers who obtained reservations, other passengers as 

well as Karsevaks.  

The prosecution has examined in all 19 passengers, most of them 

sustained injuries, and taken treatments in Civil Hospital Godhra and 
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Ahmedabad. These passengers are the witnesses of incident and they have 

not stated any thing against any particular accused nor they have any 

enmity with any accused persons. Thus, their presence is clearly 

established and there is no reason to disbelieve their evidence. 

PW-76 Hariram Chauhan was travelling in Coach No.S-4, whereas the 

remaining were travelling in Coach No. S-6. All these 19 passengers have 

deposed that this train was reached at Godhra at about 7.45 a.m. on 27-2-

2002. 

PW-76, 82, 86 and 96 have stated that they got down on platform for Tea 

and Breakfast.  

The prosecution has also examined in all 30 karsevaks, most of them 

sustained injuries and taken treatment in Civil Hospital Godhra and 

Ahmedabad. The prosecution has also examined Medical Officers 

concerned and thereby, duly proved the injury certificates, case papers 

etc. These karsevaks have also deposed that this train was reached at 

Godhra at about 7.45 a.m. on 27-2-2002. 

PW- 74, 85, 92, 94, 107, 109, 110, 117, 118, 120, 123, 124, 150, 157, 160 

and 170, have deposed in their depositions that they got down on platform 

for tea and breakfast.  

The remaining passengers and karsevaks have also supported this fact in 

their evidence before the Court. 

In the cross-examination, most of the passengers and karsevaks have 

admitted that the karsevaks who were travelling in this train were 

shouting slogans, as and when the train was passing through the stations. 

They have also admitted that at Godhra Railway Station also, the 

karsevaks were shouting slogans as "Jai Shri Ram". 
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The prosecution witnesses Sofiyaben and Jetunbibi (PW- 183 and 184) 

have also deposed this fact in their examination in chief. 

 

[57] QUARREL WITH  HAWKERS ON PLATFORM: 

No doubt, it is true that none of the passengers or karsevaks, in the 

examination-in-chief, deposed any thing about the quarrel took place 

between some karsevals and hawkers on platform No.1, as also in Coach 

No. S-6. However, in the cross-examination, many of them have admitted 

that some disputes arose between karsevaks and hawkers on the platform 

in respect of making payments to hawkers and shouting slogans "Jai Shri 

Ram". In cross examination, it has also been admitted that in Coach No.S-

6 also, when a muslim hawker having a beard entered for selling tea, 

some karsevaks misbehaved with him and prevented him from selling tea, 

and then, pushed him out of that coach.  

Not only that but, some Railway staff and Railway Police have also 

admitted this fact in their cross- examination. 

For this, it is suffice to make reference of the admissions made by the 

following witnesses in their cross-examination. 

Sr. 

No 

PW  

No. 

Exh 

No. 

Name Category Cross 

Exa.Para 

1 77 614 Rajandrasinh R.Rajput Passenger Para-10 

2 82 627 Virpal C.Pal Passenger Para-10 

3 86 628 Hariprasad M.Joshi Passenger Para-11 

4 126 745 Harimohan F.Meena Asst.St. 

Master 

Para-8 

5 136 780 Sajjanlal M.Raniwal Ticket 

Examiner 

Para-3 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [215] 

 

[58] MUSLIM LADIES-MISBEHAVIOR BY KARSEVAKS:-   

As regards misbehavior by some karsevaks with muslim girls-ladies, the 

prosecution has examined the following two witnesses: 

 

No. PW 

No. 

Exh. 

No. 

Name Resi. 

1 183 915 Sofiyaben S. Dhantiya Vadodara 

2 184 916 Jetunbibi S. Shaikh Godhra 

 

 In the examination-in-chief these witnesses have deposed that: 

"On 23-2-2002, because of Id-festival, Jetunbibi and her two daughters 

Sofiya and Saida had gone to Godhra from Vadodara and stayed at the 

residence of Taherabibi, sister of Jetunbibi, at Bhatuk Plot, Signal Faliya, 

Godhra. 

On 27-2-2002, as they had to return to Vadodara, they were standing on 

platform No.1 waiting for a local train (MEMU). At that time, Sabarmati 

Express Train came on the platform No.1, some passengers wearing 

saffron coloured cotton belt(Patto) got down for tea-breakfast and started 

shouting slogans "Jai Shri Ram". Thereafter, for some reason quarrel took 

place, and they were beating to one muslim hawker having a beard. They 

were also shouting " Musalmano-Ne-Mari Nakho, Kapi Nakho (kill and 

cut muslims)".  Because of such happening, they afraid of, and started to 

rush towards ticket window, meanwhile one karsevak having a saffron 

coloured cotton belt coming from back, gagged mouth of Sofiya by  

putting his hand, but on raising shouts, he released her. At that time, one 

another person, tried to pull "Burkho" of one muslim pardanshin lady." 

Then, they all three girls-lady went near Ticket office‖. 
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[59] FIRST CHAIN PULLING: 

The Complainant-Engine Driver Rajendra Rao Jadav (PW-228), in his 

complaint (Exh.1190) and in his deposition (Exh.1189) has clearly stated 

that after receiving signal, he started the train at 7.45 a.m., but hardly it 

proceeded two or three coaches further, from the platform, it stopped 

because of chain pulling. Then, he immediately informed the Guard. 

PW-126 H.F.Meena, Asst. Station Master, PW-127 Rajendraprasad 

M.Meena, Asst. Station Master 'A' Cabin, PW-128 A.G.Shrma Asst. 

Station Master 'A' Cabin, PW-131 M.R.Panchori, Asst. Driver, PW-135 

S.P.Varma Guard, and PW-136 S.M.Raniwal, Ticket Examiner have also 

deposed about this first chain pulling.  

Most of the passengers and karsevaks have also deposed in their 

depositions about this first chain pulling. 

Thus, from oral and documentary evidence, it is crystal clear that on the 

day of incident, the first chain pulling, in this train came to be made at 

7.47 a.m. in the Coach Nos. 83101, 5343, 51263 and 88238. 

Undisputedly, after the chain pulling, the Guard Mr.Varma and Asst. 

Driver Mr. Panchori reached near those coaches and ACP came to be re-

set by them immediately. 

 

[60] STONE -PELTING: 

The following prosecution witnesses (passengers), in their evidence 

before the Court, stated that when the train stopped after first chain 

pulling near the platform No.1, Stone pelting was started from the 

platform side, particularly from backside of Parcel Office: 
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The following Karsevaks have also deposed this facts in their depositions 

on oath:  

Sr. 

No. 

PW 

No. 

Exh. 

No. 

Name Resi. 

1 83 630 Vinaben M.Patel Ahmedabad 

2 85 637 Rakeshbhai K.Patel Ahmedabad 

3 93 657 Shardaben M.Patel Run 

4 94 662 Bachubhai D.Ladva Ahmedabad 

5 107 690 Purshottambhai G.Patel Khavad 

6 168 867 Mandakiniben N.Bhatiya Ahmedabad 

7 170 873 Pravinkumar A.Patel Visnagar 

 

The following Railway Staff have also supported this fact: 

From last photograph below the answer of query No.22 in FSL Report 

(Exh.1357), heavy stone pelting can be noticed.  

 

Sr. 

No. 

PW 

No. 

Exh. 

No. 

Name Resi. 

1 76 613 Hariram S.Chauhan Nanhaganj(UP) 

2 77 614 Rajendrasinh R.Rajput Kadi 

3 79 619 Amarkumar J.Tiwari Ahmedabad 

4 80 621 Gnanprasad L.Chorsiya Ahmedabad 

5 81 625 Pujaben B.Kushwah Bhavnagar 

6 86 638 Hariprasad M.Joshi Ahmedabad 

7 96 666 Satishkumar R.Mishra Vadodara 

8 97 668 Hariprasad M.Sharma Shuklagunj(UP) 

9 113 715 Radheshyam R.Mishra Hedhnapur(UP) 

10 119 729 Punamkumari S.Tiwari Ahmedabad 

11 202 1024 Govindsing R.Panda U.P. 

Sr. 

No. 

PW 

No. 

Exh. 

No. 

Name Designation 

1 126 742 Harimohan F.Meena Asst.St.Master 

2 138 783 Gulabsinh L.Tadvi Parcel clerk 

3 228 1189 Rajendrarao R. Jadav Driver 
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[61] MOB-MEMBERS-CASTE-WEAPONS-ETC: 

P.4  Whether the prosecution further proves beyond reasonable doubt  

        that a mob consisting of more than 900 persons of muslim  

       community, attacked on the passengers and karsevaks, with deadly   

       weapons, like Iron-pipes, Iron-bars, Swords, Dhariyas, Sticks,  

       Guptis, Stones and thereby, created such a tense atmosphere that it  

       was difficult for the passengers, to escape from the coaches, more  

       particularly from Coach S-6, to save their lives?  

ANS: In the affirmative [Para- 61 to 64] 

P.5 Whether the prosecution further proves beyond reasonable doubt  

       that the members of the mob, by pelting stones, acid bottles, bulbs,  

       burning rags etc. caused injuries to the passengers of Coach  S-6,  

       S-5, S-7, S-2 etc. and then, throwing  inflammable liquid like  

       petrol etc. from the out side and pouring petrol inside, set on fire  

      the entire Coach S-6? 

ANS: In the affirmative [Para-62 to 83] 

As mentioned above, occurrence of incident has not been specifically 

denied. Even other wise, the prosecution could establish the damages 

caused to the Railway Coaches, injuries sustained by the passengers and 

the death of 59 persons, because of extensive burn injuries. Therefore, 

now the questions are: 

1: Whether there was any mob or not ? 

2: How many members approximately were in the mob? 

3: Who were the members, Muslim or Hindu? 

4: Whether the members were shouting or silent? 

5: Whether they were armed with weapons or empty hands?, 
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The following prosecution witnesses have deposed in their depositions 

before the Court about the mob, members, caste, weapons, slogans, 

shouting etc. 

(A) Passengers PW 76, 77, 78, 79, 81, 89, 96, 97, 103, 113,  

       114, 119, 202  

(B) Karsevaks PW 74, 75, 84, 85, 87, 88, 91, 92, 93, 94,     

       95, 98, 107, 109, 110, 118, 120, 121,     

       122, 124, 150, 157, 160, 168, 170, 175 

(C) Railway Staff PW 127, 128, 131, 136, 228 

(D) Police officials PW 140, 144, 146, 148, 152, 158, 161, 163,      

       166, 19, 230 

PW 164, 171, 173 

PW 137, 139, 141, 142, 143, 147, 169, 177 

 

Not only that but, the employees of the Fire Brigade and other Higher 

Officials of the Police Department who rushed to the spot, have also 

supported the facts of presence of a mob etc. 

Further, the documentary evidence about the damages caused to the 

Railway coaches also suggests about the presence of mob and assault on 

the train coaches. 

Therefore, the question is, as to how the trial Court can ignore all these 

oral and documentary evidence on record. It is an admitted fact that the 

nearby area is of Muslim Community. No where in the cross examination 

or in the further statement, it has been brought on record that the mob was 

of any other community Hindu, Sindhi, Sikh or Christian. How it can be 

believed that all the members were of empty hands. 

Thus, from record, it is crystal clear that: 
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(1) there was a mob, 

(2) approximately 900 to 1200 persons were there, 

(3) almost all of them were of Muslim Community, 

(4) many of them were armed with deadly weapons like Sticks, Pipes, 

Iron-rods, Dhariyas, Swords, Guptis, Acid Bottles, Carboys-

Containers, Stones etc.,  

(5) They were not 'keep mum' but shouting: 

"Mar Dalo, Kat Dalo" 

"Maro Kato" 

"Mari Nakho Kapi Nakho" 

"Maro..... Maro" 

"Pakistan Jindabad" 

"Hindustan Murdabad". 

(6) Announcements were also being made on Loud Speaker from 

nearby Masjid, instigating the members of the mob.  

 

[62] SECOND CHAIN PULLING-STOPPAGE NEAR 'A' CABIN: 

Admittedly, the train in question was an express train and after re-set of 

first chain pulling near platform No.1, the Asst. Station Master who was 

on duty at 'A' Cabin, again gave signal and the  train re-started for 

Vadodara. Undisputedly, there was no stoppage near 'A' Cabin nor any 

reason for Driver to stop the train near 'A' Cabin. Therefore, the questions 

are: 

1: Whether this train was stopped near 'A' Cabin or not? 

2: Whether it was stopped by Driver or Guard? 

3: Whether it was, stopped due to any mechanical defect in engine? 
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4: Whether it was stopped because of non availability of power 

supply? 

5: Whether it was stopped because of chain pulling from in-side of 

any coaches? 

6: Whether it was stopped because of turning of Disk kept outside the 

coaches? 

7: Whether it was stopped because of leakage of Hose-Pipe and 

dropping of vacuum? 

ld. Advocates for the defence, in the cross-examination of Engine Driver 

and Guard, have not asked question about any mechanical defect in 

engine, non availability of power, etc. Thus, from the oral and 

documentary evidence, as well as damage found on the hose-pipe, it can 

be said that there was no stoppage near 'A' Cabin, lines to proceed 

towards Vadodara were O.K., the Driver themselves did not stop the train, 

there was no mechanical defect in engine, pulling of chain was not made 

by any passengers from inside of any coaches, but the said train stopped 

because of dropping of vacuum, as some one turned outside Vacuum Disk 

or cut the Hose-Pipe. 

 

[63] STONE PELTING NEAR 'A' CABIN: 

 

The allegations are that the members of mob, when the train stopped near 

'A' Cabin, started stone throwing, on almost all the coaches of the train 

from the southern side i.e. Signal Faliya side. 

The following prosecution witnesses, in their depositions have deposed 

about the second stone pelting near 'A' Cabin. 
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(A) Passengers PW 76, 77, 78, 80, 81, 82, 86, 89,  

       90, 96, 97, 99, 102, 103, 113,  

       114, 119, 202 

(B) Karsevaks PW 74, 75, 83, 84, 85, 87, 88, 91,   

       92, 93, 94, 95, 98, 107, 109,  

       110, 117, 118, 120, 121, 122,  

       123, 124, 125, 150, 157, 160,  

       168, 170, 175 

(C) Railway Staff PW 126, 127, 128, 131, 135, 136,  

       228 

(D) Police Staff PW 140, 144, 146, 148, 152, 158,  

       161, 163, 166, 199, 230 

PW 164, 171, 174 

PW 137, 139, 141, 142, 143, 147,  

       149, 177 

 

PW-216 Mohmmad Imdad B.Ansari in his deposition (Exh.1115) has          

          deposed that; 

 He himself and his aunt Saliyabanu both were traveling in this Train 

sitting on Seat Nos. 17 and 20 of Coach S-2. 

 At Godhra Railway Station, some quarrel took place and Stone pelting 

started on the Train. 

 He heard, noise of knocking Iron Pipes and Iron Bars on the Coach. 

 When he show from window, the persons had started to throw burning 

rags from windows.  
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 He himself, and other passengers by sprinkling water extinguished the 

fire in Coach S-2. 

PW-228/Exh.1189, the complainant Engine Driver Mr. Jadav, has 

specifically deposed that the members of mob which came near Engine 

threatned him that. 

―Master Niche Utrange To Kat Dalenge‖  

PW-131/Exh.760, the Assistant Driver Mr.Panchori has also deposed that 

members of mob told him that; 

―Master Uper Chad Jao, Nahi To Kat Dalenge‖ 

PW-202/Exh.1024 Govindsing Ratansing Panda of U.P., in his deposition, 

specifically deposed that he was traveling in this Train sitting on Seat 

No.3 of Coach S-6. This witness has further deposed that; 

 Heavy Stone pelting started on Train near ‗A‘ Cabin. 

 Glass shutters and Aluminium panes were broken, because of 

heavy stone pelting. 

 Stones were coming inside the Coach from broken windows. 

 Seeing smoke and flame, he came out from Coach on off side. 

 When he was trying to ascape, at some distance, four/five persons 

having iron-bars, iron pipes, knife, caught him and caused  injury 

on head, back and abdomen by stone, iron bar and knife. 

 When he told that he was army-man and shown a warrant, one of 

that five persons, after reading shouted that, ―he is Hindu and his 

name is Govindsinh‖ and hearing this, one of them inflicated a 

blow on his head by a Iron-bar. 
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 However, one of them saved him and also came with him upto near 

Station in a jeep where that boy noted down his name and contact 

number behind the warrant in his own hand writing. 

 He identified this boy before police at the time of his statement dtd; 

16-5-2008. 

 

PW-193/Exh.970, Suleman Mohmad Bhatuk of Godhra though declared 

as ―hostile‖ has admitted in his deposition that when he was passing 

through Bhamaiya Garnala, four persons met him and he had gone with 

them in a jeep upto Sevaliya Bus Stand and had also noted down his name 

and contact number (telephone number of brother-in-law), on the back 

side of warrant (Exh.973). This witness Suleman has admitted that the 

police had recorded his statements on 12-5-2002 and 12-8-2002. This 

witness after declaring him as hostile, denied in his cross examination that 

Jabir asked him to read name in the warrant and hearing name 

―Govindsinh‖ (when read), the servant of Mala garage inflicted a blow 

with Iron-bar on the head of that person (Govindsinh).  

The documentary evidence with regard to damages produced by the Sr. 

Section Engineer, Ahmedabad and the report of FSL official also support 

the facts of stone pelting on the coaches.  

 

[64] PRESENCE OF MEMBERS OF MOB NEAR TRAIN-TRACK: 

 Admittedly, the incident took place near 'A' Cabin. This area is lonely 

area. On northern side, there is some open waste land, then a public road, 

one or two garages and then, open fields. On western side railway tracks, 

and open fields. Railway Station is on western side. Only on southern 

side, there is one Masjid, some houses and at some distance, Signal 
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Faliya. There is Public Pakka road between Railway Track premises and 

the Signal Faliya, which road starts from Police Chowky No.7 and ends 

near Railway Garnala (Under bridge).  

 Undisputedly, there is a compound wall makes of bricks and cement 

between Railway premises and this Signal Faliya Public Road up to some 

distance after platform No.1 and then, there is a fencing up to Railway 

Garnala. 

 As regards, dirty water canal (Neek) also, some witnesses have admitted 

in their cross examination about existence thereof. In the same way, some 

witnesses have also admitted about existence of babul trees/bushes in non 

used portion of Railway premises near 'A' Cabin.  

 Attempt has been seriously made by the defence that in fact there was no 

possibility at all, to reach by any person up to this Sabarmati Express 

Train Coaches because of the Bricks-Cement wall, Fencing, Canal and  

Babul trees-bushes, in such a short period.  

 As mentioned above, the facts of occurrence of incident, damages, 

injuries, death etc are established by the prosecution. Therefore, the 

questions are: 

 1: How the damages - injuries caused? 

 2: Who caused damages - injuries? 

3: Whether Karsevaks - Passengers or Railway staff themselves 

caused the damages/ injuries? 

4: Whether persons of any other community caused concerned 

damages-injuries? 

5: Whether direct ocular evidence on oath, given by Engine-Driver, 

Asst. Driver, Guard, Ticket Examiner, Asst. Station Masters who 
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were present in 'A' Cabin, passengers and Karsevaks can be 

ignored?  

6: Whether the facts of panchnama of place of occurrence and FSL 

Reports with regard to presence of petrol residues on the articles 

Clothes, Coach materials, Metals, Carboys-containers etc can be 

ignored? 

7: Whether in a criminal trial, burden is on the prosecution to establish 

beyond reasonable doubt, as to how the accused-person-assailant 

reached to the place of occurrence? 

8: When there is direct reliable oral or documentary evidence with 

regard to any particular facts, then to make presumption contrary to 

such facts, is permissible under any provisions of the Indian 

Evidence Act? 

9:      Why the passengers closed all the doors and windows of almost all  

           

        the Coaches, if there was no mob or no attack by the members of the   

 

        mob? 

 

No doubt, it has been brought on record that there is Bricks-cement wall, 

Fencing, Canal, Slope, Babul trees-bushed etc, but almost all the 

witnesses have specifically stated that: 

 In the year 2002, at the time of incident, the height of the wall was 

3 to 5 feet, it was in poor condition and there were some open 

portions (holes) in the said wall and the said wall was not up to 

Garnala (Under bridge) or up to 'A' Cabin. 

 Dirty water Canal (Neek) was not too deep nor it was full of, by 

dirty water. 

 Slope behind 'A' Cabin is 4 to 5 feet and not 12 to 15 feet. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [227] 

 

 Babul trees-bushes were less in numbers and very small in height. 

 Position was such that person who intends may reach up to Railway 

track/Coach, near 'A' Cabin from Signal Faliya or Ali-Masjid side. 

Thus, from oral and documentary evidence on record, it can never be 

accepted that at the time of incident, the topography of nearby area of 'A' 

Cabin was such that it was not possible at all  for any person, from Signal 

Faliya area or Ali-Musjid area, to reach up to Railway track-Train-Coach, 

near 'A' Cabin. 

 

[65] PANCHNAMA OF PLACE OF INCIDENT: 

The prosecution has examined following witnesses, to prove the contents 

of panchnama of place of occurrence (Exh.85) and the FSL Reports with 

regard to the articles seized from the spot: 

 

No. PW 

No. 

Exh. 

No. 

Name Status 

1 1 84 Sureshbhai D.Nariyani Panch 

2 230 1196 Mohabattsingh J.Jhala PSI 

3 227 1161 Dipakkumar P.Talati Asst. Director FSL 

 

Having gone the contents of the panchnama (Exh.85) and relevant oral 

and documentary evidence, the following facts reveal: 

 Date of Panchnama:    27-2-2002. 

 Time of Panchnama:   From 13.00 to 15.00 hours. 

 Panchas:   1)  Suresh Dhanamal Nariyani,  

          45, Rickshaw Driving, Dadi-Ni-Chawl, 

          Godhra. 
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2) Khemchand Jamandas Lakhwani, 

35, Ricksha Driver, Dadi-Ni-Chawl, 

          Godhra.  

 Presence of:   PW-228 Complainant Driver Mr.Jadav, 

 Prepared by:   PW-230 Mr.M.J.Jhala,PSI(Ex.1196), 

Place: Railway Track No.1, Near 'A' Cabin and 

surrounding area.  

Seized Articles: 28 Burnt - Wet articles 

 (Bags, Buniyan, Underwear, Lungi, Shoes,  

Slipper, Window rubber parts, Corridor Canvas 

parts, Glass pieces, Metals, Aluminum  strips, 

Safety bars, Burnt pieces of colours of Coach, 

Coach seat parts, Saree, Petticoat, Clothes, 

Spectacle's cover, Carboys, Plastic bottle, 

Yellow coloured earth, materials collected from 

compartments and  toilets etc.) 

Despatched to FSL:  2-3-2002. 

Received by FSL: 2-3-2002. 

Examined by: Mr. D.P. Talati (Exh.1161). 

 Asst. Director, FSL, Ahmedabad. 

FSL Report: 20-3-2002 (Exh.1173). 

 

The panch witness (PW-1), Mr. Jhala (PW-230) and Mr. Talati (PW-227) 

have been cross examined by the defence at length in detail. The panch 

witness has denied that he made signature on a ready panchnama 

subsequently. The questions asked to panch witness, on the contrary 

suggest that he visited the place of incident on the date of incident. In the 
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cross examination of Mr.Jhala, it has not been suggested that these 34 

articles were seized from elsewhere. It has also not been suggested that 

the police added petrol etc in the seized articles subsequently. There is no 

reason to disbelieve the contents of FSL Report (Exh.1173). 

It is important to note that the following burnt parts of Railway coaches 

were not easily available from elsewhere on the date of incident.  

(1) Window's Rubber parts, 

(2) Corridor Canvas parts, 

(3) Window Glass pieces, 

(4) Window Aluminum shutter pieces, 

(5) Colour parts of body of Coach, 

(6) Coach Seat parts, 

Thus, in absence of any contrary evidence, it can be said that the above 

referred to 32 muddamal articles came to be seized on the date of incident, 

from the place of occurrence and sealed  in presences of panchas, and sent 

to FSL by special messenger Mr. P.I Mr. Chaudhry on 2-3-2002 without 

any undue delay for scientific examination and the same were received by 

FSL in intact condition, and on examination, the result found as stated in 

the Report dtd; 20-3-2002(Exh.1173). 

 

[66] PANCHNAMA OF COACH S-6: 

 

As per prosecution case, the panchnama of the Coach S-6 of this 

Sabarmati Express Train came to be drawn on 28-2-2002 in presence of 

panchas. The prosecution to prove the contents of this panchnama 

(Exh.86) has examined the following witnesses: 
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No. PW 

No. 

Exh. 

No. 

Name Status 

1 1 84 Sureshbhai D.Nariyani Panch 

2 220 1130 A.M.Muniya DySP 

 

On perusal of the oral evidence of these witnesses and the contents of the 

panchnama (Exh.86), the following facts reveal: 

 

Date of Panchnama: 28-2-2002, 

Time:    From 17.45  to 19.35 hours, 

Place: Railway Track in Carriage and Wagon Yard, 

Godhra, 

Position/Direction: East-West, 

Number: SCN-93498, 

Doors: Four, 

Windows: 38 (19 X 2), 

Compartments: Nine, 

Toilets: Four,  

Damages:  :- Eastern side Corridor Rubber Vestibule burnt, 

   :- Colour of outside of Coach in burnt and  wet      

                        condition.   

   :- Windows' Shutters burnt and broken, 

 :- Compartment wooden partitions burnt and  

destroyed, 

:- Compartment Iron Frame partitions burnt and 

black,  

:- Wooden seats burnt and destroyed, 

:- Toilets parts burnt and destroyed, 
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Seized Articles:     :- Burnt Colour pieces, Burnt materials collected 

separately from nine compartments and two 

toilets, Cotton with soot, Control Cotton,  

Depatched to FSL:  :- 2-3-2002 by special messengers Mr. Chaudhry, 

PI- LCB, 

Received by FSL:    :- 2-3-2002, 

Examined by :          :- Mr. D.P.Talati (PW-227), 

 Asst. Director, FSL, Ahmedabad, 

FSL Report:              :- 20-3-2002 (Exh.1173) 

As mentioned in the panchnama dtd; 27-2-2002 (Exh.85), the Coach S-6 

came to be kept separate on Railway Track in Railway Yard, Godhra 

under the watch of Police Guard till visit of FSL officials. 

It is pertinent to note that the articles which were alleged to have been 

seized from Coach S-6 were not easily available from elsewhere. It is also 

not the case of defence, not it was suggested in cross examination of 

panch or Police Officer Mr. Muniya that the said articles were seized from 

elsewhere or petrol etc came to be added after seizure. As per FSL 

Receipt, the said samples received intact. Therefore, the scientific result 

as mentioned in the FSL Report dtd; 20-3-2002 (Exh.1173) cannot be 

ignored by this Court. 

[Coach S-6] 
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[67] STRUCTURE MATERIALS OF COACH: 

The Investigation Officer, Superintendent of Police, Western Railway 

Vadodara by letter dtd; 29-4-2002 asked certain information from the 

Railway carriage and Wagon Department and in response thereto, Mr. 

Amitabh Sinha, the then Director General/Carriage by letter dtd;             

12-6-2002 (Exh. 993) addressed to Sr. Divisional Mechanical Engineer, 

Western Railway Vadodara furnished the information with regard to 

structure materials of Railway Coach as under:- 

"The coach shells are made of steel and are fire proof. Furnishing 

materials used for enhancing passenger comfort are mostly fire retardant. 

These materials conform to requirement of UIC Code 564-2 and IS 

specification for flammability and fire retardant properties. The tests 

prescribed for flame retardant properties of these materials is similar to 

the tests prescribed in IS and UIC Code. 

The details of different type of furnishing materials, their fire properties 

and details of location where these materials are used in coaches are given 

below: 

Sr 

No 

Location Name of Material Year of 

Adoption 

Fire 

properties 

1 Interior 

paneling 

Laminated plastic sheets 1996 30 sec. 

2 Roof Sheet Limpet asbestos(C-8105) 

NFTC (C-9511) 

1982 

1995 

50 sec. 

20 sec. 

3 Vestibules UIC rubber vestibules(C-

8812) 

1991 Self Exti- 

nguishing 

4 Flooring PVC Flooring(C-8515) 1985 15 sec. 
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5 Lavatory 

inlay 

Stainless steel 1996 Fire 

proof 

6 Seats & 

Belts 

Upholstery(C-9503) 1998 30 sec. 

7 Windows FRP frames(C-9403) 1994 50 sec. 

 

The fire properties of different furnishing materials mentioned above 

indicate that the fire on samples of sizes laid down in specification will 

extinguish itself within the time period mentioned against each material 

after removal of the fire source. These materials do not burn of its own 

without application of the fire source. 

The above mentioned furnishing materials are of general nature and does 

amit toxic gases due to which human beings can face sudden death‖  

 

[68] SMOKE- FIRE-  FIRE BRIGADE:  

As mentioned in the FIR (Exh.1190), the alleged incident was occurred 

during the period between 7.47 a.m. and 8.20 a.m. near 'A' Cabin. As 

deposed by the Railway Staff, this train started for Vadodara at 7.45 a.m. 

and then, after re-set of first chain pulling restarted at about 7.55 a.m. The 

prosecution witness Rupsinh Chhagansinh Bariya (PW-133), in his 

deposition has deposed that on 27-2-2002, he was on his duty as 

Telephone Operator in Fire Brigade Office, Godhra, and at 8.20 a.m. he 

received message from District Police Control No. 45972 about the fire in 

question. 

The prosecution witnesses Passengers, Karsevaks, Railway staff, Railway 

police and other witnesses, in their evidence before the Court stated about 

the smoke and fire seen by them in Coach S-6. The injuries sustained by  
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the witnesses, other injured and deceased persons, on account of smoke 

and fire are duly established. 

From the evidence of PW-129, 130, 133, 156 and 165 employees of Fire 

Brigade, Godhra, it is crystal clear that the Fire Brigade staff with a Fire 

Fighter No. GRQ-8041, immediately rushed to the spot and started fire 

extinguishing, then after some time, other three Fire Fighters from Kalol, 

Lunawada and Thermal Power Station had also reached and helped to 

extinguish the fire.  

Thus, from the evidence on record, the facts about smoke and flames 

coming out from the Coach, and extinguishing of fire by employees of 

Fire Brigade, Godhra, Kalol, Lunawada and Thermal Power Station, can 

be said to be duly proved.  

[Coach  S-6] 

 

 

[69] CAUSE OF FIRE: 

[I] Undisputedly, more than 40 persons sustained injuries because of 

fire in Coach S-6 and 58 died on the spot, whereas one Prahaladbhai 

succumbed to the injuries on 3-4-2002. Therefore, the question is as to 
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how and why the fire took place. Mr. A.D.Shah Ld. Advocate appearing 

for the accused persons, while cross- examining  the FSL officials, put 

certain questions with regard to possibility of short-circuit  or any 

accidental fire in Coach, but the said officials, in clear terms have denied 

of such accidental fire. In the Written arguments (Exh. 1576) also, the Ld. 

Advocate Mr. A.D.Shah has made reference of possibility of short-circuit 

and the conduct of Dr. M.J.Dahiya, Director of FSL, Gandhinagar (PW-

240/Exh.1347).  

[II] It is pertinent to note that the Government of India in the Ministry 

of Railways (Railway Board) constituted a High Level Committee headed 

by Hon'ble Mr.Justice U.C. Benarjee, a retired Judge of the Hon'ble 

Supreme Court by Notification dtd; 4-9-2004, after a period of more than 

2 years and 2 months. It may be noted that the said commission submitted 

Interim Report dtd; 17-1-2005. It is important to note that up to 

December, 2004 different proceedings were initiated by the accused 

persons by way of Bail Applications, Revision Applications etc, however, 

no where in such judicial proceeding, in any manner raised dispute or 

defence about short circuit or accidental fire. Reference is required to be 

made to the following decision in this regards; 

In the case of Union of India Vs. Nilkanth Tulshidas Bhatiya and ors 

reported in 2006(2) GLR 952 the Division Bench (Coram M.S.Shah and 

S.D. Dave JJ) in Latters Patent Appeal against the order dtd; 7-3-2006 in 

Spl. C. A. No. 16500 of 2005, while dealing with issue of accidental fire, 

has observed and held as under: 

Para-4.3 "The committee submitted interim report dated 17-1-2005. It 

appears from the said report that the Committee took a prima facie view 

that the incident in question which took place on 27-2-2002 was an 
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accident. The Committee referred to the accident bulletin issued by the 

Railway Administration on 28-2-2002, particularly item Nos. 9 to 13 

which recorded the following:-  

"9.    Brief particulars : 9166 Up MFP - ADI Sabarmati Express 

arrived at Godhra. There was some altercation between the train 

passenger and tea stall staff resulting in stone throwing. To avoid 

further trouble the train was started but stopped near the advance 

started due to stone-throwing. The mob set fire to 3 coaches 

resulting in grievous injury to passengers. 

10. Casualties : Killed-7, Grievous Injury-23, Sample-41. 

11. Relief arrangement-ARME - BRC  

 Ord: 8.45 

 Dep: 9.05 

 B/Dn: BRC  - Ord   9.10 

 Fire Brigade - WKB - Ord : 8.35 

12. Officers visiting the side- ADRM with branch officers. 

13. Prima facie cause : Judicial Inquiry Ordered." 

Para-22   We have also gone through the interim report of the Committee, 

the relevant extracts of which are set out in Para 4.3 hereinabove. The 

accident bulletin issued by the Railway Administration on 28-2-2002 i.e. 

immediately after the incident fairly state that a mob had set some coaches 

of the Sabarmati Express on fire. In the judgment rendered in December, 

2003 in Case No. O.A.0300027 filed by the original petitioner (the first 

respondent in this appeal) for compensation for the injuries sustained by 

him, the Railway Claims Tribunal had recorded the following finding:- 

"It may be stated that the incident of the coach being set on fire 

under a violent attack is an admitted fact." 
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The Tribunal also awarded the original petitioner compensation of 

Rs. 20,000/- 

Similarly, in the judgment dated 16-8-2004 in Claim Application 

No. O.A. 0300302, another Bench of the Railway Accident Claims 

Tribunal at Ahmedabad also gave the following finding:-    

"It is undisputed that the coach in which the deceased was 

travelling was set on fire by a violent mob at Godhra resulting in 

death and injuries to many passengers."  

In light of the aforesaid consistent stand of the Railway 

Administration right from 28-2-2002 till 16-8-2004, and the 

material distinctions in the fact situation of the Karnataka case and 

the present case, we are of the view that the decision of the Apex 

Court in Karnataka case does not at all advance the appellant's 

case‖. 

[III] Further, the question is as to whether this is a case based solely on 

circumstantial evidence. The answer would be definitely in the negative. 

It is important to note that the prosecution witnesses (Passengers, 

Karsevaks, Engine Driver, Guard, Ticket Examiner) have specifically, in 

their evidence before the Court, stated about the presence of mob with 

deadly weapons and attack by the members of mob on Railway Coaches. 

[IV] Even in the telephonic message given by the Driver and Asst. 

Station Masters, (who were present on the first floor of 'A' Cabin), and 

Guard to Railway Authority, entries made by them in the relevant 

documents, then message given by Dy.Station Superintendent to Railway 

police, and then, Railway police to Fire Brigade and Police Control room, 

nowhere it was mentioned at the relevant time about such accidental fire. 

On to contrary, message was that, "the coach was set on fire by a violent 
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mob". In the FIR (Exh.1190) also, such facts have been clearly 

mentioned. 

[V] Further, it is established on record that certain articles were seized 

by the Investigating Officer on 27-2-2002 during period between 1.00 

p.m. to 3.00 p.m. from the place of incident i.e. Railway tracks and 

surrounding area, and the same were sent to FSL on 2-3-2002 by special 

messenger. In FSL report dtd; 20-3-2002 (Exh.1173), it is specifically 

opined that residues of petrol (Hydrocarbons) were found on Underwear, 

Lungi, Slippers, Scarf, Saree, Petticoat, Pieces of Clothes, (which must 

have belonged to passengers as the same were seized from Northern side 

(off side) of the train) and other parts of Coach like window frames, 

panes, safety bars, dry pieces of colour etc. 

Not only that even in the materials which were seized from compartments 

and toilets of Coach S-6 on the next day i.e. on 28-2-2002 and sent to FSL 

on 2-3-2002, presence of petrol found as per the FSL report dtd;               

20-3-2002 (Exh.1173). Mr. Dahiya in his opinion (Exh.1357) has 

specifically opined about cause of fire and ruled out the possibility of fire 

in this Coach because of any short-circuit or fire. 

[VI] Thus, when there is direct positive ocular and documentary 

evidence on record, where is the question to make any kind of 

presumption, contrary to the said proved facts and that too, by the       

Court of law, which is duty bound to make presumptions only according 

to law, which are permissible under the provisions of the Indian Evidence 

Act.  

[VII] Admittedly, the Coach S-6 was overcrowded. It is not in dispute 

that till the train started after First chain pulling, at 7.55 a.m., nothing 
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about fire or smoke noticed in the Coach. Undisputedly, at 8.20 a.m. 

message was received by the Fire Brigade about fire. 

[VIII]      Now, as regards place of fire in the Coach S-6, most of the 

injured passengers and Karsevaks have deposed that the smoke noticed 

towards rear end of the Coach i.e. Godhra side-Seat No,72. It may be 

noted that most of the passengers who could escape, came out from the 

northern side door of front portion (towards Vadodara) side. It is pertinent 

note that damages to the Eastern side portion of the Coach was much 

higher than the western side. Thus, the oral as well as documentary 

evidence clearly suggest that the fire/smoke originated from rear portion 

i.e. (Godhra side –Seat No.72). 

[IX] One another important point is that most of the dead bodies were 

found from the middle portion of the Coach. In the circumstances, only 

the injuries sustained by the survivers on upper limbs of their bodies 

alone, cannot be taken in to consideration for any kind of presumption. 

[X] Further, in Coach No. S-2 also some damage, because of fire was 

noticed, whether it can be believed that, in that Coach also fire took place 

because of short-circuit or it was accidental. Under these circumstances, it 

can never be believed by any prudent person or even by a layman that 

cause of fire was short-circuit or accidental. 

 

[70] VESTIBULE OF COACHES  S-5,  S-6 & S-7:  

Admittedly, in the trains for long routes, for easy access from one Coach 

to other, without coming out from the coach, in a running train, special 

corridors are being provided between the joints of the coaches, more 

particularly between reserved coaches. 
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Undisputedly, two separate iron plates (sheets) one end of which plates 

fixed with each coach, are being used as floor for moving from one coach 

to other coach. 

It is not in dispute that in between open space of two coaches, for the 

safety of passengers, vestibules fixed with a iron-frame are being 

provided and during travel, such vestibule of both the coaches, came to be 

joined which provide easy and safe corridor to passengers for moving 

from one coach to another. 

Now, it is not in dispute that in manufacturing of vestibule two types of 

materials are being used, one thick rubber and other canvas. 

Undisputedly, vestibules of both the sides of Coach S-6 were of rubber 

material, and as the same are being provided from heavy thick- Rubber, it 

was not easy for any person to enter in corridor from outside, cutting such 

rubber vestibule. 

Admittedly, the Coach No. 5, at the relevant time, was on the front side 

(towards Vadodara) of the Coach S-6, whereas the Coach-7 was on the 

back side (towards Godhra). 

Now, it is the case of prosecution that certain accused persons, at the time 

of incident, near 'A' Cabin, entered into Coach S-6 from back side i.e. 

Godhra side, after cutting canvas vestibule of the corridor, situated 

between Coach S-6 and S-7. Therefore, to establish this allegation, two 

facts are required to be established. 

(1) Vestibule of corridor between Coach S-6 and S-7 was of canvas 

material and;  

(2) This canvas vestibule came to be cut by sharp cutting instrument by 

accused persons concerned. 
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Having gone through the oral and documentary evidence on record, this 

Court is of the firm opinion that the prosecution could suceed in 

establishing both the above aspects, mainly on the basis of the following 

reliable relevant evidence. 

 In the panchnama of place of occurrence dtd; 27-2-2002 (Exh.85), 

it has been noted that, "from eastern side, burnt corridor canvas 

pieces where found and seized". 

 As per Receipt (Exh.1170), said muddamal articles were received 

by the FSL on 2-3-2002. 

 PW 18/Exh. 182 Arvindbhai Kantibhai Vaghela, 

panch witness in his deposition stated that eastern side corridor of 

Coach S-6 was in burnt condition. 

 PW-132/Exh.764 Suleman Abdulmajid Shaikh, Section Engineer, 

in para-3 of his deposition has clearly deposed that southern side of 

vestibule of Coach S-7 was in burnt condition. 

 PW-162/Exh.845 Gangaram Jawanram Rathod, Sr. Section 

Engineer, in his deposition para-8 and 18 has stated that vestibule 

of Coach S-7 (87206) was in burnt condition. 

 PW-225 Mr. M.N. Joshi, Scientific Officer, in his deposition 

(Exh.1150) and report dtd; 20-7-2002 (Exh.1152) has clearly stated 

that vestibule of both the sides of Coach S-7 were of canvas and 

one side such canvas  vestibule came to be changed after damage. 

 PW-28/Exh.222 Babubhai Lokumal Tolani, panch, in his 

deposition has stated that in presence of panch witnesses, 

inspection of Coach S-2 and S-7 came to be done by officials of the 

FSL at Railway Station, Ahmedabad and at that time, south end 

canvas vestibule of Coach No. S-7 was found to be changed. 
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 Burnt canvas vestibule pieces seized under panchnama (Exh.85) 

from the spot, are still with the Court as muddamal. 

 

[71] EASTERN SIDE SLIDING DOOR OF COACH  S-6:  

Undisputedly, in railway train coach, in all four doors, two on left side 

and two on right side, are being provided and over and above these four 

doors, two other sliding doors, each one on front and rear side, are being 

provided towards corridor. Admittedly, in Coach S-6 also, on both the 

sides, front and rear, there were such single door-sliding doors. 

Admittedly, at the relevant time, this coach was overcrowded and some 

passengers had occupied the open space between  two toilets and they had 

placed their luggage also in this passage. 

As it is the case of prosecution that some accused persons entered into 

Coach S-6 by breaking open eastern side (towards Godhra) sliding door, 

its condition/position which was prior to the incident and after the 

incident, are required to be taken into consideration. 

In this regard, the oral evidence is as under: 

PW.78 

Exh.615 

Rajubhai Krupaskankar Pande 

Cross Examination Para-5 

"It is true that because of fear, I hidden myself 

between the passage of two toilets." 

PW.99 

Exh.674 

Prakash Harilal Talati, 

Chief Examination Para-3 

"When we were sitting near toilet, that door was 

closed, but some people were knocking that from  

behind(outside)." 
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Cross Examination Para-6 

"The door between S-6 and S-7 came to be closed by 

my uncle in early morning." 

Cross Examination Para-7 

"It is true that there was no window in the door 

between S-6 and S-7." 

"Outer side of this door was towards Coach S-7." 

"It is true that when this door was being knocking,  

I was in Coach S-6". 

"At that time, I had not seen smoke in the coach or 

heard noise of breaking of windows." 

"It is true that thereafter we got down, on off side 

from the door which came to be opened by some 

one." 

"It is true that I do not know how the fire took place, 

in coach after my coming out from that coach." 

PW.102 

Exh.680 

Rampal Jigipal Gupta 

Chief Examination Para-1 

"On 26th night also, both the doors and the door 

situated near toilet came to be closed" 

Chief Examination Para-2 

"At the time of stone pelting, my uncle closed the 

back side door, situated towards toilet, but then also 

noise of knocking from outside that door was being 

heard."  
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PW.103 

Exh.681 

Somnath Sitaram Kahar 

Chief Examination Para-1 

"We were sitting in Coach S-6 near luggage space." 

Chief Examination Para-2 

"The door towards toilet(back side) was closed" 

Cross Examination Para-5 

"It is true that we were sitting in Coach S-6 near 

wash-basin." 

Cross Examination Para-9 

"It is true that after coming into Coach S-6, we closed 

the door and our children sleeped near the door." 

"It is true that there was no window between the 

portion of two toilets."  

PW.114 

Exh.719 

Subhashchandra Ramchandra Mishra 

Chief Examination Para-2 

"When I was standing near toilet, noise of knocking 

sliding door from out side was being heard." 

Cross Examination Para-11 

"It is true that at the time of incident when we were 

standing near toilet, at that time, the door for going 

towards other coach was closed." 

 

Thus, from evidence on record, it appears that before the incident the 

eastern side (towards Godhra) sliding door was in a closed position, 

Therefore, now the question is as to whether during the incident, the said 

sliding door came to be opened or not and if yes, by whom? From oral 

and documentary evidence, it can be firmly said that the said sliding door, 
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came to be opened during the incident forcibly by the assailants. The 

relevant evidence is as under: 

(I) Exh.86  Panchnama of the Coach, prepared on 28-2-2002 wherein, 

it has been clearly stated that eastern side corridor rubber vestibule 

was in burnt condition. 

(II) PW-132/Exh.764 Suleman A. Sahikh Section Engineer has deposed 

that on inspection on 27-2-2002, western side (Vadodara side) 

vestibule of Coach S-7 was found in burnt condition. 

(III) PW-162/Exh.845 Gangaram J. Rathod, Sr.Section Engineer has 

also stated the same facts in his deposition. 

(IV) PW-1/Exh.85  Sureshbhai D.Naliyani, panch has also deposed that 

at the time of panchnama of Coach S-6  dtd; 28-2-2002, the sliding 

door was closed (means its shutter was on off side in toilet part). 

(V) PW-27/Exh.219 Bhupatbhai Motibhai Chauhan has clearly deposed 

that at the time of visit of FSL officials and panchnama dtd; 11-7-

2002, the sliding door was closed (means its shutter was on off 

side) as clearly stated in para-5 of his cross-examination and it was 

so fixed in the part of toilet, that not possible to turn/roll for 

verification of back portion of this shutter.  

(VI) In the physical examination done by the Officers of the F.S.L., a 

Scratch on the inner part of this Sliding door was noticed and the 

Stopper was also found to be bent to some extent.  

Thus, from the above evidence, it can be said that if the eastern side 

(towards Godhra) of Coach S-6 was remained closed till extinguishing the 

fire, damages to vestibules between two Coaches S-6 and S-7 would have 

not been possible. In the circumstances, it can firmly be said that the said 

eastern side sliding door, which was earlier closed, came to be opened 
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during the incident. It is not the defence of the accused that the said 

sliding door came to be opened by the passengers of Coach S-6 from 

inside or passengers  of Coach S-7 from outside. Thus, there is reason to 

believe that it came to be opened by the assailants.     

 

[72] SOUTHERN SIDE-EAST END DOOR: 

As discussed earlier, the prosecution has proved that on southern side of 

train, there was a mob consisting of more than 900 persons and they were 

pelting stones on the train coaches. The passengers and karsevak in their 

evidence have deposed that because of stone pelting, they had closed all 

the windows and doors of Coach S-6. None of these witnesses have stated 

that at the time of incident, the southern side door of East end (Godhra 

side) of the Coach S-6 came to be opened.  

Admittedly, all the four doors, with handles locks etc, came to be 

removed and sent to FSL for scientific examination. Now Mr. M.N.Joshi 

(PW-225) in his report dtd; 17-5-2002 (Exh.1154) has opined that: 

" The doors shown as samples ‗ F, G and H‘ must be open at the time of 

fire looking to the fire pattern etc noticed on the said doors whereas, the 

door shown as sample ‗ I‘ must be closed at that time." 

In the cross-examination of this FSL Officer, this fact has not been 

challenged. Thus, this fact remained unchallenged.  

Further, the prosecution witnesses Ajay Kanubhai Bariya, and Sikander 

Shaikh, in their depositions deposed as to how and by whom, South-East 

corner door came to be opened at the time of incident. 

Not only that the accused Jabir Binyamin Behra, in his confessional 

statement has clearly stated about the opening of this door.  
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Thus, it has been clearly established that the Southern side door of East 

end of Coach S-6 which was earlier closed by passengers, came to be 

opened during the alleged incident by the assailants.  

 

[73] INJURY SUSTAINED BY THE ACCUSED JABIR B.BEHRA: 

Admittedly, the accused Jabir Binyamin Behra (Accused No 2, Sessions 

Case No.72/2009) was arrested by Police Inspector G.K.Solanki on         

22-1-2003. It is not in dispute that after production before the Ld. 

Magistrate, he was obtained on police remand by the Investigating Officer 

for the further period of seven days i.e. from 23-1-2003 to 30-1-2003. 

PW-37/Exh. 286 Tushar Babubhai Patel, the panch witness has deposed 

on oath that on 22-1-2003 at about 9.00 a.m., search of the residence of 

the person named in warrant, came to be made by police in presence of 

panchas, at that time one lady 'Jenabbibi' was there and on inquiry, she 

told that her husband 'Jabir' had gone to elsewhere but on further inquiry, 

one person was found sleeping in a  cot covering himself by a bed-sheet 

and Jenabbibi told that she was her mother-in-law Hanifabanu, but when 

the bed-sheet removed, one male person 'Jabir' was found. On 

examination of his body, an old injury mark on his forehead was noticed. 

The prosecution has produced the said panchnama at Exh.287. 

PW-180/Exh.906 Dr.Juber Mohmad Yusuf Mamji has deposed on oath 

that: 

 Prior to 2003, he was practicing as Medical practitioner at Maulana 

Azad Road Godhra, on the ground floor of his residence by the 

name and style  "Madani Shifa Clinic". 

 On 27-2-2002 at 9.30 a.m., one patient named 'Jabir' came for 

treatment. 
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 On examination, one CLW was noticed on his forehead. 

 After taking three stitches on that part, gave him necessary 

medicines.  

 Received Rs. 50/- as treatment charges. 

 In history, the patient told that he sustained injury because of 

falling down from the Shelf [Chhajali] 

 PW-180 Dr. Mamji has also produced certificate to that effect at 

Mark 28/260. In the cross-examination this witness has admitted 

that no case papers were prepared. However, this witness has stated 

that register was being maintained. No request was made by the 

defence for production of that register. 

 In para-5 of the cross-examination, this witness has stated that 

second occasion was arose, to see this patient Jabir in Police Head 

Quarter when the police recorded his statement on 24-1-2003. 

 

No only that but the accused Jabir himself has admitted the fact of the 

above injury and treatment thereof, in his confessional statement. It is also 

required to be noted that this witness has no reason to deposed against this 

accused. Further, this accused Jabir has not specifically denied this fact in 

his Further Statement or made explanation as to how he received that 

injury. Thus, it can be said that the fact with regard the said injury is duly 

established.  

 

[74] LOOT OF ORNAMENTS: 

 

The prosecution further case is that the members of the mob, after fire in 

Coach, when the passengers tried to escape, caused them serious injuries 
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by deadly weapons like iron-bars, pipes, knife etc and not only that, but 

also looted gold ornaments from passenger. To prove these 

allegations/charges, the prosecution has also examined the injured, the 

panch witnesses and other witnesses as well as police officials concerned, 

The substance of the said evidence, may be stated in brief, as under: 

 

(I)  PW-170/Exh.873 Pravinbhai Amthalal Patel: 

 He is resident of Visnagar. 

 He is member of Bajrang Dal. 

 He had gone to Ayodhya and was travelling in Coach S-6. 

 He has stated about the quarrel took place on the platform. 

 He has stated that stone pelting on train started near 'A' Cabin.  

 Mob was of about 1000 to 1500 persons. 

 They had weapons with them. 

 They shouted slogans. 

 After some time, he noticed smell of petrol-kerosene in the Coach. 

 Smoke started and because of suffocation/breathing problems, he 

came out of Coach on off-side. 

 At about 70 feet away, he saw 6 to 7 persons having sticks, iron-

bar etc with them. 

 They started beating him, on back, both the hands and legs, by 

sticks and iron-bar and thereby, caused fracture in left hand. 

 They looted two rings and one chain of gold, as well as Rs.3,000/- 

cash from him. 

 However, after seeing "Madaliyu" (Black cotton thread/piece 

article), they left him and allowed to go. 

 He had gone to V.S. Hospital, Ahmedabad. 
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 Then, he had gone to Civil Hospital, Visnagar. 

 Civil Hospital, Visnagar advised him to go to Mehsana Hospital. 

 However, then he taken treatment in a Private Hospital of 

Orthopedic Surgeon Dr. Hashmukhbhai Patel. 

 On 8-4-2002, he read news in Gujarat Samachar for giving 

statements by persons concerned to nearby Police Station. 

 On 17-4-2002, he had gone to Mehsana Railway Police Station and 

gave an application and police recorded his statement. 

 On 20-4-2002 also, his statement was recorded. 

 On 30-8-2003, he had gone to Godhra for T.I.Parade, in response 

to the summons and identified the person concerned. 

 Thereafter also, he had gone to Godhra and Vadodara for T.I. 

Parade, identification of muddamal chain and to show the place of 

loot. 

 No doubt in the cross-examination, he has admitted that 

immediately after incident, he did not make any complain or give 

statement before any police, and there are certain contradictions in 

his evidence, but from his entire evidence, it can be said that his 

presence and the facts of receiving serious injuries and loot of gold 

ornaments are clearly established. 

(II) PW-45/Exh.380 Rajubhai Shankarbhai Thakor(Panch): 

On 24-1-2003, at the instance of the person who was in custody and  

whose name, as disclosed was Jubir Binyamin Bahera, a gold  ingot 

(Rani) came to be seized from one Sureshbhai Natvarlal Soni, 

whose shop was near Musafarkhana, Anand, under the seizure 

panchnama (Exh.381). 

(III) PW-38/Exh.290 Visandas Tarachand Samiyani(Panch): 
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On 15-4-2006, at the instance of the accused Saukat Yusuf Islam @ 

Mohanbhai Bibino, a gold chain came to be seized from Tushar 

Subhaschandra Soni of Soniwad, Godhra, under seizure panchnama 

(Exh.291) 

          (IIII) PW-39/Exh.293 Ganpatbhai Jerambhai Bhoi(Panch): 

On 15-4-2006, one Pravinbhai identified his gold chain which was 

seized by the police. 

(V) PW-100/Exh.675 Sureshbhai Natvarlal Soni 

Owner of 'Navdeep Jwelers' Anand has stated that on 24-1-2003 the 

police came with a person and panchas and on asking, he handed 

over a gold ingot(Rani) to police. He has father stated that the 

person 'Jabir' who was with police had earlier sold one gold ring to 

him 

(VI) PW-101/676 Jgdishbhai Jashbhai Soni 

                    On 24-1-2003, he had gone to ―Navdeep Jwelers‖ Shop,verifed the 

                    ingot(Rani) and issued certificate about its weight and carat. 

(VII) PW-104/Exh.686 Jethalal Bhulchand Magnani 

Occupant of 'Shri Ravishanker Jewelers' has deposed that on 16-8-

2003, the police came to his shop with one person and panchas and 

after inquiry, he handed over a gold ingot (Rani) to police. This 

witness identified a person 'Saukat' who earlier sold the gold ring to 

him. 

          (VIII) PW-151/814 Dipakbhai Nagindas Soni 

On 16-8-2003, he had been called to ―Shri Ravishanker Jewelers‖ 

where he verified one ingot and prepared a certificate to that effect. 

(IX) PW-105/Exh.687 Tusharbhai Subhashchandra Soni 
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On 15-4-2006 the police came to his shop with one person and 

panchas and on asking, he handed over a gold chain which was sold 

by Saukat to him. 

(X) PW-106/Exh.688 Hirenbhai Subhashchandra Soni 

On 15-4-2006, he verified the gold chain and issued certificate 

about its weight and carat (Exh.689). 

 

The accused Jabir Binyamin Behra, in his confessional statement, has also 

admitted this fact of causing injuries to the witness and snatching away 

the cash and ornaments. Not only that the evidence of the prosecution 

witness Mr. Pannda (PW-202) and one Suleman (PW-193) also support 

the facts of presence of assailants even on the off side. Thus, the 

prosecution has clearly established the fact of alleged loot of ornaments.    

 

 [75] KALABHAI PETROL PUMP EMPLOYEES: 

As per case of the prosecution, 140 litres loose petrol came to be 

purchased by the accused persons concerned, from Kalabhai Petrol Pump 

on the previous night i.e. 26-2-2002. Now from oral and documentary 

evidence on record, it appears that the following facts in this regard, are 

not in much dispute: 

 Kalabhai (Hakimiya) Petrol Pump is situated at the entry of signal 

Faliya, just behind the Railway Station (Southern side). 

 One Ajagarali was the owner of the said petrol pump, at the 

relevant time. 

 PW-224/Exh.1139 Ranjitsinh Jodhabhai Patel was serving as 

Deliveryman, during the period between 26-6-2002, 6.00 p.m. and 

27-2-2002, 9.00 a.m. 
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 PW-231/Exh.1206 Prabhatsinh Gulabsinh Patel was serving as 

Cashier, at the relevant time i.e. 26-2-2002, 6.00 p.m. onwards and 

their owner was not present at petrol pump during night. 

 Gopalbhai and Mohanbhai were also serving as Deliveryman and 

Cashier, on the diesel pump of this Kalabhai petrol pump during 

this shift. 

 Patel petrol pump is also situated near the Kalabhai petrol pump 

and said Patel petrol pump was also owned by muslim Ghanchi 

community person. 

 After the incident, the Kalabhai petrol pump and Patel petrol pump 

both, came to be sealed by Supply Department, Godhra. 

 Statements of PW-224 Ranjitsinh and PW-231 Prabhatsinh, under 

Section-161 of the Cr,.Pro.Code, were earlier recorded by the 

Investigating Officer on 10-4-2002. 

 On 23-2-2003, further statements of both these witnesses, came to 

be recorded by the Investigating Officers Mr. Noel Parmar at Kuber 

Bhavan, Vadodara. 

 On 24-2-2003, Ranjitsinh and Prabhatsinh had gone to the Court of 

Chief Judicial Magistrate, Godhra for statement under Section-164 

of the Cr.Pro.Code. 

 Since 26-2-2003, police protection has been provided to the witness  

Ranjitbhai and since 2005 to the witness Prabhatsinh. 

 Statements of Ranjitsinh and Prabhatsinh  under Section-164 of the 

Cri.Pro.Code came to be recorded by the Ld. Chief Judicial 

Magistrate on 11-3-2003 and 12-3-2003 respectively.  
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 Jodhabhai Patel, father of PW-224 Ranjitsinh was serving in Police 

Department, as Police Head Constable and has retired in the year 

2000. 

 Both there witnesses Ranjitsinh and Prabhatsinh were remained 

present, before the Executive Magistrate on different dates, for the 

purpose of T.I. Parade. 

 None of there two witnesses had any enmity, either with their 

owner, or Rajak Kurkur or any accused persons or any muslim of 

Signal Faliya or Godhra. 

 Nothing on record to show that bill or receipt was being given to 

each and every purchaser of petrol/diesel and that too, mentioning 

all details about vehicle, its number, quantity, rate, name of 

purchaser, owner or driver, delivery man, with signatures of seller 

and purchaser. 

 Even otherwise, we can take note of the fact that there is no such 

practice and that too, at taluka places to sell petrol or diesel with 

such perfection. 

 On the contrary, both the witnesses have clearly stated in their 

cross-examination that meter-reading of concerned petrol/diesel 

pump came to be noted at the time of taking and handing over 

charge of that pump by one deliveryman to another deliveryman, at 

the time of change of shift and the sale price of petrol or diesel, 

according to the difference of quantity was bring paid to the owner. 

 No bill or receipt was issued by any of these witnesses for alleged 

sale of 140 litres petrol.  

 Both these witnesses in their statements dtd; 23-2-2003 under 

Section 161, and the  statements dtd; 11-3-2003 and 12-3-2003 
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recorded under Section-164 Cri.Pro.Code and in their evidence 

before the Court have stated about arrival of moped scooty, three 

vehiler loading tempo (Tempi), name of the accused persons 

concerned, delivery of petrol, its quantity and price etc. 

Now, the defence has raised only three grounds to discard the evidence of 

both these witnesses as below: 

(I) In the first statement dtd; 10-4-2002 recorded under Section-161 of 

Cri. Pro. Code, no such facts were disclosed by these witnesses 

(II)    Prior to incident and after the incident, family members of witness                                               

Ranjitsinh Jodhabhai Patel were arrested in communal cases. 

(II) Both these witnesses are planted witnesses and for that the 

Investigating Officer Mr. Noel Parmar has paid Rs.50,000/- to each 

of them. 

Having gone the facts and circumstances of the case and statements and 

evidence on record, this Court is of the considered opinion that none of 

the above mentioned three grounds, can be accepted as just, valid and 

sufficient ground to discard the evidence of these two witnesses. The 

reasons may be summarized as under: 

 Kalabhai (Hakimiya) petrol pump and Patel petrol pump which are 

in Signal Faliya area, were sealed by the Supply Department 

immediately after the incident. 

 Owners of both the petrol pumps belong to Muslim Ghanchi 

Community. 

 Statement dtd; 10-4-2002, under Section-161 of Cri.Pro.Code came 

to be recorded at the instance of owner of the petrol pump. 

 In the articles seized from place of occurrence and Coach S-6, 

presence of petrol residues were noticed by the FSL. 
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 As per FSL Reports, inflammable liquid in huge quantity came to 

be used to set on fire the Coach. 

 In nearby area, persons of other community are not residing.  

 No allegations have been made by the prosecution, against owner 

or employees of Patel petrol pump which was also owned by 

Muslim Ghanchi Community person. 

 Both these witnesses had no enmity either with owner of Petrol 

Pump or any of the accused persons. 

 Story of payment of Rs. 50,000/- to each of this witness and that 

too, by an Investigating Officer is highly improbable. 

 No prudent man would dare to take such a great risk of giving false 

evidence, against huge number of accused belong to muslim 

community without thinking about his entire future life. 

 Nothing on record to show that any relatives of witness Ranjit 

Jodhabhai Patel were earlier arrested in any communal cases. 

 There are no material contradictions in the evidence of these two 

witnesses. 

 Prevailing practice/system of selling loose petrol/diesel which is 

still continued, can be inferred from the photographs                  

(Exh.1865 and 1867) produced by the defence themselves wherein, 

it can be seen that deliveryman of this petrol pump is selling the 

petrol in loose(white carboy). The date and time of these 

photographs are – 1.3.2010 - 8.00.p.m. 

Under the above circumstances, the evidence on oath given by these 

prosecution witnesses in such serious matter, cannot be discarded solely 

on the ground that they are planted witnesses, as they agreed to depose 
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against the accused persons accepting Rs.50,000/- by each of them from 

the Investigating Officer Mr. Noel Parmar. 

[Kalabhai Petrol Pump] 

 

[76] THREE WHEELERS TEMPO  GJQ-8074: 

As per prosecution case, carboys containing Petrol, were taken in a Three 

Wheelers Tempo No. GJQ-8074 from the place near Aman Guest House 

to open space near Ali Masjid. 

This Three Wheelers Tempo and R.C. Book thereof, came to be seized 

under seizure panchnama dtd; 16-7-2002 (Exh. 377). Existence of this 

Three Wheelers Tempo and the facts about its seizure have not been 

seriously challenged. 

[Three Wheelers Tempo] 
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PW-200/Exh.1013  Karansinh Ranjitsinh Jhala (panch witness): 

Rehearsal of taking loading Rickshaw putting nine Carboys of 20 litres 

water from Aman Guest House to open space near 'Ali Masjid'  came to 

be done in presence of panchas and other seven police officials and in that 

rehearsal within four minutes that distance of 750 meters came to be 

passed. 

 

[77] TESTIMONIAL APPRASIAL OF AJAY  KANUBHAI BARIYA: 

[I] As per prosecution case, Ajay Kanubhai Bariya is the eye-witness 

of the main part of the incident. This witness has been cross-examined at 

length by five different senior Ld. Advocates for defence and his 

deposition which runs into 103 pages was recorded on 31-3-2010,           

1-4-2010, 5-4-2010 and 6-4-2010. 

As the line of defence was not clear, the questions and suggestions asked 

by different Ld. Advocates in cross-examinations are totally contradictory 

to each other, in respect of one and the same fact. For example, about his 

presence, the following suggestions were asked: 

"He was not present at the Railway Station, because he had gone up 

to Piplod from Godhra in the Daheradoon Train for selling tea. 

He was at home, and he could not wake up early on that day, as he 

had come late on previous night i.e. on 26th after attending a 

marriage. 

He was busy on that day i.e. 27th in the early morning between  

9.00 a.m. to 11.00 a.m., in repairing the roof of neighbor Dhantiya 

Kaka. 

He was at Railway Station on platform No.1, at particular place, at 

the time of quarrel took place between Hawkers and Karsevaks. 
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He had seen one Sikander Shaikh of Fakiro-Ni-Chawl, at the time 

of incident and gave his name as assailant." 

[II] This Court is of the opinion that this witness as per say of 

prosecution is one of the key eye-witnesses and appreciation of his 

evidence by the Court, is very much important for both, prosecution as 

well as defence therefore, much care is required for scrutiny of the 

evidence of this key eye-witness. As per settled principles, while 

appreciating evidence of this witness, the following points are required to 

be kept in mind:   

(i) Who is this key eye-witness Ajay Kanubhai Bariya? 

(ii) What he was doing at the relevant time? 

(iii) Whether he was present on the platform? 

(iv) Whether he had opportunity to witness the incident? 

(v) Whether he was in a position to identify the assailants? 

(vi) Whether he has any enmity with any of the assailants? 

(vii) Whether he has any other reason, to depose falsely on oath, against 

any of the accused in such serious crime? 

(viii) Why he has stuck to his version since 2002 to 2010? 

(ix) Whether any procedural defects i.e. delay in recording statement 

under Section-161 seriously damages to his version on oath? 

(x) What are the contradictions which may be termed as major or 

minor? 

(xi) Whether the story put forward by the defence, for giving false 

evidence, against accused by this witness, can be accepted by the 

Court of law, in such serious matter, as 'probable'? 
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[III] Having gone through the entire deposition (which runs into 103 

pages) carefully, it can be said that the following facts are not in much 

disputes: 

(1) Ajay Kanubhai Bariya is by Caste Hindu. 

(2) At the time of deposition in the year 2010, his age was 26, means in 

the year 2002, he was hardly the age of 18 years. 

(3) He was residing with his family in the house of one Malabhai, in 

Bhathiji  Mohalla, situated in Signal Faliya, Godhra. 

(4) Hardly four or five Hindu Families were there, in Bhathiji Mohalla 

and rest of the Signal Faliya was of Muslim Community. 

(5) He has studied up to standard 8th. 

(6) He was doing labour work, by selling tea as hawker to passengers 

on platform or in running train, on commission basis i.e. 50 paisa 

per cup of tea. 

(7) At the relevant time, he was working with one Mehboob Popa 

whose Tea-Cabin was situated outside the Railway premises. 

(8) As he was doing this type of work for long back, and was residing 

in Signal Faliya, was well aware about the position of Railway 

platforms, Tea-Stalls, Aman Guest House, Kalabhai Petrol pump, 

Ali Masjid, Railway Garnala (under bridge), Compound wall, 

Fencing, 'A' Cabin and the surrounding area thereof.  

(9) He had no enmity either with Malabhai, owner of their house, or 

Mehboob Popa, with whom he was working, or any of the accused 

persons. 

(10) No injury was caused to him or his family members/relatives or 

damage to their house/property by the accused during the incident. 

(11) He is not connected with any political party, even at local level. 
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(12) After incident dtd; 27-2-2002, he himself had not made any efforts 

to lodge complain or to disclose information which he was 

possessing to any police officials till 2-7-2002. 

(13) He and his family members had left Signal Faliya after the incident 

and ultimately, vacated the rented house in the year 2006. The 

owner Malabhai paid Rs. 10,000/- to his family for vacating this 

rented house.  

(14) For the first time, he was called by police to Godhra Railway 

Station on 2-7-2002. 

(15) Then, he was also called on the next day i.e. on 3-7-2002. 

(16) Inquiry was made by Investigating Officer and two other Senior 

Officers on both these days asking him about the incident and his 

own involvement therein. 

(17) No statement under Section-161 was recorded either on 2-7-2002 or 

3-7-2002, but as per say of this witness, only rough note was being 

made by police. 

(18) On 4-7-2002 his first statement under Section-161 came to be 

recorded at Godhra Railway Police Station. 

(19) On 5-7-2002, his further statement was recorded at Godhra Railway 

Police Station. 

(20) In the first statement dtd; 4-7-2002, the name of assailants which 

were given by him were short, incomplete or nick-names. 

(21) In the Further Statement dtd; 5-7-2002, he had furnished full names 

of assailants. 

(22) On 9-7-2002, his statement under Section-164 of the Cr.Pro.Code 

came to be recorded by Railway Magistrate, Camp at Anand. 
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(23) Then, on 3-8-2002, 6-9-2002 and 25-11-2002 his father statements 

under Section-161 came to be recorded. 

(24) Thereafter, he had gone to the office of Executive Magistrate for 

T.I. Parade held on the following dates: 

25-11-2002,       3-3-2003,          7-7-2003,         31-7-2004,     

16-8-2004,         1-9-2004,          19-11-2004,     24-12-2004, 

3-7-2005,           1-8-2005,          20-2-2006,    

(25) On 31-3-2010, during his examination-in-chief, he has identified in 

all 18 accused persons as assailants. 

(26) He has admitted that there is compound wall, in some part between 

Railway premises and Signal Faliya Road and then, iron fencing up 

to Garnala (under bridge). 

(27) He has admitted that there is slope behind ‗A' Cabin and a dirty 

water drainage (Neek) after that slope. 

(28) Police protection of two police guards has been provided to this 

witness since July, 2002. 

[IV] Now, the submissions have been made by the Ld. Advocates 

appearing for the defence, to discard the entire evidence of this witness 

mainly on the following grounds: 

(i) No attempt was made by this witness voluntarily to lodge complain 

or disclose the facts to any police officials up to 2-7-2002. 

(ii) There is delay in recording his statement under Section-161 Cr.PC. 

(iii) Though, this witness was called on 2-7-2002 and 3-7-2002, no 

statement under Section-161 Cr.PC came to be recorded during 

those two days period. 

(iv) Statement under Section-164 Cr.PC came to be recorded, at the 

instance of the Investigating Agency. 
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(v) In the first statement dt; 4-7-2002, only short and incomplete names 

of assailants were given and on the next day i.e. on 5-7-2002, full 

names were given after the details furnished by police to him. 

(vi) He has intentionally avoided to identify the assailant Sikander 

Shaikh during T.I. Parade.  

(vii) There are material contradictions in his evidence.  

(viii) Financial supports have been provided to this witness by the 

Investigating Officer Mr. Noel Parmar, in form of cash, two 

wheeler vehicle, service in a private company etc.  

[V]  Therefore, the question is as to whether there is any substance in 

the aforesaid grounds and if yes, then the said grounds can be said to be 

sufficient to discard the evidence of this witness in its entirety. 

As regards the first ground of non discloser of facts up to 2-7-2002, it is 

the prosecution case that threats were given to this witness by the accused 

persons and as per say of defence, the witness himself had apprehension 

of his arrest by police for involvement in this offence. Admittedly, the 

witness was hardly 18 years old, he was residing in entirely muslim area 

and also doing labour at Godhra Railway Station where most of hawkers 

belonged to muslim community, he was well aware about the attack on 

train and how and in which manner passengers killed. In the 

circumstances, when there was no personal injury or damage to the 

property of this witness, one cannot expect from him immediate discloser 

of facts. The defence raised by the accused, if accepted that he himself 

had an apprehension of his arrest, it also goes against the accused, because 

impliedly, they accept the presence of witness near Aman Guest House 

and 'A' Cabin.  
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So far as delay in recording statement under Section- 161 Cr.PC is 

concerned, it is well settled proposition of law that this ground alone, can 

never be said sufficient to discard the evidence of witness in its entirety, 

but at the most, the Court should scrutinize such evidence more carefully. 

As regards statement under Section-164, assuming for the sake of 

argument that the statement of this witness under Section-164 Cr.PC came 

to be recorded at the instance of the Investigating Agency, in my view, it 

would make no difference. On the contrary, it is clear that while recording 

statement of witness under Section-164, the Magistrate is required to 

inquire as to whether his statement under Section-161 was earlier 

recorded or not, more particularly when the witness concerned, directly 

approached the Magistrate. In the circumstances, even if the Investigation 

Agency had taken interest in recording of statement under Section-164 in 

my view, it would not be beneficial in any way to the accused. Further, in 

the case of  N. Somashekar (Dead) by LRS Vs. State of Karnataka 

reported in AIR 2005 SC 1510, the Hon'ble Supreme Court has held that; 

" Merely because the statement of witnesses is recorded under Section-

164 of the CrPC, that does not automatically dilute the worth of his 

evidence." 

As regards incomplete names in first statement dtd; 4-7-2002 and then, 

giving of full names, addresses in second statement dtd; 5-7-2002 also, in 

my view, this fact also goes against the accused. If this witness had been 

planted/got up witness and the Investigating Agency itself, well aware 

about the full names and role played by each one, who prevented the 

Investigating Officer in mentioning full names, address with details in the 

first statement dtd; 4-7-2002 more particularly when this witness was 

interrogated for two days i.e. in 2-7-2002 and  3-7-2002. Further, this 
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witness even after his statement dtd; 5-7-2002, again had given short 

names in his statement dtd; 9-7-2002 before the Ld. Magistrate. Not only 

that even in his examination-in-chief though he was well aware about the 

full name of his owner, has made reference by short name as "Malabhai". 

Usually, it is our practice to make reference in normal course by short 

name or, nick-name. Even otherwise, assuming that he was not aware 

about full names, even though this point looses its importance, as he had 

identified the assailants in TI Parade and before the Court also.  

So far as identification of assailant Sikander Shaikh is concerned, it may 

be noted that no where in the first two statements dtd; 4-7-2002 and 5-7-

2002 and even in statement dtd; 9-7-2002 before Ld. Magistrate, there 

was any mention of this Sikander Shaikh about his presence on platform, 

near Aman Guest House or near 'A' Cabin or train, nor any mention about 

role played by this Sikander Shaikh. Under the circumstances, the 

explanation furnished by this witness that he had seen him from his back 

only and he was not sure and therefore, could not identify him, cannot be 

said to be improbable or false explanation. 

With regard to financial help to this witness by the Investigating Officer 

Mr. Noel Parmar in form of Cash, two wheeler vehicle or service in 

private company, nothing has been produced to substantiate these 

allegations therefore, such vague allegations cannot be accepted as 

sufficient to throw overboard the evidence of witness. 

So far as contradictions are concerned, I have minutely perused the entire 

deposition and statement dtd; 9-7-2002 (Exh.1233) recorded under 

Section-164 Cr.PC, and I am of the opinion that there are no 

contradictions particularly about material fact like his presence on 

platform, near Aman Guest House and Cycle Store, in three wheeler 
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Tempo and near 'A' Cabin and also about the role played by the assailants  

in commission of crime. So far as other minor contradictions, it bound to 

be in such lengthy 103 pages deposition and cross made by different 

advocates on different points by forming questions in different manner 

and mode. 

However, in any case, no prudent man, after careful reading of his entire 

evidence, would be in a position to say that this witness was not present at 

all and he did not witness the incident as alleged. 

 

[78] ANALYSIS OF EVIDENCE OF KEY WITNESS (HAWKER) 

SIKANDER MOHMMAD SIDDIQ SHAIKH: 

[I] The prosecution to establish the facts of alleged attack on the train 

by the members of the mob and set on fire the Coach S-6, has also 

examined one another eye-witness Sikander Mohmmad Shaikh (PW-237/ 

Exh.1252) who was residing just near the place of incident. 

Admittedly, this witness Sikander Shaikh originally belonged to Indore, 

Rajasthan, but his family was shifted to Godhra, when he was 10 years of 

age. 

 Undisputedly, this witness, his mother, brother and sister, at the relevant 

time were residing in Fakiro-Ni-Chawl, which is just near the Ali Masjid 

and 'A' Cabin. 

This witness has deposed on oath that prior to the incident, he was doing 

labour as hawker with one Bilal Badam at Godhra Railway Station. This 

fact has not been seriously challenged, on the contrary, some questions/ 

suggestions were asked in his cross-examination about the quarrel in 

pantry-car of the train and registration of offence against him, which has 

been denied by the witness. Thus, from the evidence, it appears that prior 
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to the incident, this witness was working as hawker with Bilal Badam at 

Godhra Railway Station.  

As regards his presence, it is not the case of defence that at the time of 

incident, this witness was not at his home. As discussed earlier, a mob of 

more than 1000 persons gathered near 'A' Cabin, they were shouting 

slogans, announcement was being made on loud speaker about the attack 

etc. from Ali Masjid also. Under these circumstances, can it be believed 

that despite of such situation, he could not awake or did not come out of 

his home? Thus, from the evidence and circumstances, the presence of 

this witness at the time of incident, near 'A' Cabin is also clearly 

established. 

[II] Now, the question is as to whether this PW-237 Mr. Shaikh was in 

fact, witness of the incident or he was assailant. It may be noted that none 

of the prosecution witnesses except Ajay Kanubhai Bariya, in their 

statements disclosed name of Sikander. Even Ajay K. Bariya had also not 

stated name of 'Sikander' in his first two statements dtd; 4-7-2002 and      

5-7-2002 and also in statement dtd; 9-7-2002 recorded by the Magistrate 

under Section-164 Cr.P.Code. Thus, it can be said that even Ajay 

Kanubhai Bariya was also not sure about assailant 'Sikander'. In the T.I. 

Parade also, this witness Ajay Kanubhai Bariya did not identify this 

witness Sikander Shaikh, as the same 'Sikander'. Thus, in absence of any 

other corroborative evidence, it would not be safe to believe that this 

witness PW-237 Sikander Shaikh is the same person whose reference has 

been made by the witness Ajay Kanubhai Bariya in his statement dtd;      

3-8-2002 as assailant. In otherwards, presence of this PW-237 Mr. Shaikh 

as witness, at the place of incident is clearly established. 
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[III] Then, the next question is, as to whether he had an opportunity to 

witness the incident and to identify any of the assailants or not. Now, the 

cross-examination of this witness itself, suggests that Fakiro-Ni-Chawl 

where he was residing with his family, is just behind the 'A' Cabin and 

near the Ali Masjid. It may be mentioned that as per timings disclosed by 

the Railway staff, this train started from platform, after first chain pulling 

at 7.55 a.m. It means, it must be reached near 'A' Cabin at about 7.58 or 

7.59 a.m. Therefore, the time approximately 8.00 a.m. mentioned in the 

statement by this witness cannot be said to be incorrect. This witness has 

clarified that hearing shouts, he firstly rushed towards Ali Masjid, instead 

of going directly towards Railway track. In my view, this explanation 

cannot be said to be improbable. 

[IV] In the, cross-examination of this witness, much has been asked by 

the defence, about financial help provided by Mr. Noel Parmar and the 

State Government to this witness from very begining i.e. from the time of 

his shifting from Godhra till the date. If that was the position, his 

statement could have been recorded much earlier by the police. Except the 

vague allegations, nothing has been brought on record to substantiate 

these allegations of financial help to this witness by the Investigating 

Officer Mr. Noel Parmar. 

[V] As regards reference made by this witness about Maulvi Yakub 

Punjabi in his statements before police and Ld. Magistrate, it may be 

noted that as per his say, he heard the announcement from loud speaker 

and the said voice was of Maulvi Yakub Panjabi and when he was 

returning from 'A' Cabin, he saw one person on the terrace of the Ali 

Masjid and as per his say, he was Maulvi Yakub Panjabi. That means, this 

witness had no opportunity to see that person closely. In the 
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circumstances, mistake might have been occurred or on the basis of his 

earlier knowledge and experience, he might have believed that the person 

who was standing on the terrace was Maulvi Yakub Pinjabi. However, in 

any case, merely on this ground alone, his evidence on oath, cannot be 

discarded in its entirity, but at the most careful scrutiny is required. 

[VI] So far as whereabouts of this witness, in paragraph-31 of the cross-

examination, it has been asked by the Ld.Advocate for the defence that on 

the day of 'Raksha Babdhan' Police Officer Karim Polra and Police 

Informer Kalu Ahmad, came Surat and brought this witness, in a Jeep 

from Surat to Vadodara, which suggestion has been denied by the witness. 

Thus, how the Investigating Officer could trace out this witness could be 

inferred from this suggestion.  

[VII] Nothing on record to show that this witness had any enmity with 

any of the accused persons or any other valid reason to depose against 

them. The contradiction or omissions are not in material aspect. 

Mentioning of age '19' years or '25' years or address of Godhra in 

statements, makes no deference in accepting substantial part of his 

evidence on oath. In view of settled legal position, the delay in recording 

statement under Section-161 Cr.P.C. cannot be said to be valid ground to 

discard the evidence of this witness, more particularly, when the delay 

was not intentional and the Investigating Agency was not aware about the 

whereabouts of this witness. 

Further, there is difference between, to search out a genuine/truthful 

witness, and to create a bogus witness. In any case, as mentioned earlier, 

where the presence of this witness is clearly established, it can never be 

accepted that this witness is a bogus witness, created by the Investigating 

Agency subsequently. 
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[79] EVALUATION OF EVIDENCE OF PROSECUTION WITNESS 

HAWKER-  BHIKHABHAI  HARMANBHAI  BARIYA:  

The prosecution, in support of the case, has examined the hawker, 

PW-206/Exh.1060 Bhikhabhai Harmanbhai Bariya. 

On careful reading of his examination-in-chief and detailed cross-

examination, it appears that the following facts are not in much dispute: 

 The age of this Bhikhabhai, at the time of deposition was 30 years, 

meaning thereby, he was 21 years old at the time of incident dtd;   

27-2-2002. 

 This Bhikhabhai from his birth, till the year 2004, was residing with 

his family members in Bhathiji Mohalla situated in Signal Faliya, 

Godhra. 

 In Bhathiji Mohalla only four houses of Hindu Community were 

situated and after 2004, after shifting of residence, the super- 

structure of those houses have been removed. 

 The prosecution other witness Ajay Kanubhai Bariya was also 

residing in this Bhathiji Mohalla. 

 This witness Bhikha Harman Bariya is not much literate person. 

 He was doing labour as hawker at Godhra Railway Station since 

1999 i.e. last three years prior to the incident. 

 At the time of incident, he was working with one Mohmad Lalu 

who was paying him Rs. 40 to 45 per day, towards labour charges 

for selling tea-biscuits etc to passengers of the train. 

 No license was obtained by him for such type of selling on railway 

platform or in the train. 

 He used to go up to Piplod Station, in trains for selling tea etc. 
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 For unauthorised selling, tea etc, he was many times charged by 

police and he also pleaded guilty and paid fines. 

 No injury was sustained by him on the date of incident. 

 No attack was made by persons belong to muslim community on 

him or his family members or caused damages to their houses on 

the date of incident or thereafter. 

 There is no enmity between him and any of the accused persons. 

 He is not connected with any political party in any manner. 

 In the examination-in-chief, he has deposed on oath about his 

service with Mohmmad Lalu, his presence on the platform No.1 at 

the time of arrival of this train, quarrel took place on the platform, 

pelting of stones, shouts made by Mehbub Latika, gathering of mob 

of muslim community, first and second  chain pulling, his presence 

near 'A' Cabin, setting on fire the coach by mob, names of the 

persons whom he was knowing by name and face and found present 

at the time of incident. 

 Statement of this witness was recorded by police on 25-7-2002. 

 Deposition of this witness has been recorded before this Court on 

10-2-2010. 

Now, the Ld. Advocates for the accused, to ignore the evidence of this 

witness, has raised mainly two grounds. 

(I) No injury was sustained by this witness during the incident, and, 

(III) No immediate steps were taken by this witness to convey his 

knowledge/information to any police officials, either in form of 

complain or statement. 

As regards injury, it may be noted that this witness was not the target of 

assailants. Not only this witness, but none of other Hindu Hawkers/Tea 
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Stall Owners or even Railway Employees or other passengers on platform 

were the target of assailants. It may be noted that none of the railway staff 

working in the office or passengers any other train received any injuries at 

the hands of the assailants during the incident. Therefore, this ground 

alone cannot be said to be sufficient to discard his evidence on oath.  

So far as delay in recording statement, the said ground also, is not in 

anyway helpful to the accused. On the contrary, it goes against them 

because, if had any bad intention or grudge on the part of this witness, he 

would have immediately contacted the police officials. Further, the age of 

this witness was hardly 21 years, he is not so literate person, he was doing 

labour on the platform by selling tea and that too, under the muslim 

master Mohmmad Lalu and he himself with his entire family was residing 

in a muslim area i.e. Signal Faliya and no injury was caused to him or his 

family members or even damage to their property. Under these 

circumstances, how the Court or even a layman person, can expect from 

such a boy to react immediately in conveying his knowledge/information 

about the incident, in form of complain as complainant or statement as 

witness. 

Even otherwise, there is no such prevailing practice/system/habit in any 

part of the Country to rush by each and every witness to the nearby Police 

Station or Court voluntarily, and to convey the information by way of 

complain or statement. 

Even the DSP Raju Bhargav or Collector Jayanthi or Mr.Kalota President 

of Nagar Palika(Accused), Bilal Haji, Councilor (accused), though they 

were present at the place of incident, made any attempt to disclose the 

information either in form of complain or statement. 
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Under the above circumstances, this Court is not in a position to discard 

his evidence and has also no other option, except to consider it, as 

reliable, credible and trustworthy evidence.   

 

[80] OCCUPANT OF "GAIMAL TEA & SONS": 

 

Admittedly, the "Gaimal Tea & Sons" stall is situated on the platform No. 

2 and 3 of Godhra Railway Station. The prosecution has examined 

Dilipkumar Gaimal Chelani (PW-233) at Exh.1219, whose first statement 

under Section-161 Cr.PC came to be recorded on 3-3-2002 and second on   

3-5-2002. 

To determine the credibility of this witness and before relying on his 

evidence as trustworthy, in my view, the following points are required to 

be kept in mind. 

(I) Whether this witness Dilipbhai G.Chelani was the occupant of tea 

stall, namely "Gaimal Tea & Sons" at the time of alleged incident? 

(II) Whether this witness is in fact doing business at Godhra Railway 

Platform since last 20 years? 

(III) Whether this witness was in fact present on platform No.2 at his 

Tea Stall at the time of arrival of this Train? 

(IV) Whether this witness had witnessed the incident of stone pelting, 

fire etc? 

(V) Whether this witness was in fact knew the persons named by him in 

his examination-in-chief by name and face prior to the incident? 

(VI) Whether this witness was in a position to identify those persons 

from the place where he alleged to have been present i.e. behind 

and near the Guard Coach of the train? 
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(VII) Whether there was/is any business rivalry between this witness and 

those whose names are mentioned in his deposition? 

(VIII) Whether the evidence of this witness given on oath can be 

discarded solely on the ground that he belongs to Sindhi 

Community? 

(IX) Whether the contradictions in his evidence and statement before 

police can be said to be material contradictions to throw his entire 

evidence overboard? 

(X) Whether delay in disclosing information by him i.e. 3-3-2002, after 

four days of incident, can alone be treated as fatal to his entire 

version on oath? 

Undisputedly, the "Gaimal Tea & Sons" tea stall is presently in the name 

of father of this witness who has expired long back. Nothing on record to 

show that what else, except this business, this witness is doing. It appears 

that this witness and his brother are the occupants of this Tea Stall and 

doing business since long. 

As regards arrival of train, quarrel took place on platform No.1, pelting of 

stones on each other i.e. karsevaks and mob, first chain pulling etc, as 

discussed above, is not in much dispute. On careful scrutiny of entire 

evidence of this witness, it can be said that at the time of arrival of train, 

he was on the platform No.2. Looking to the facts situation, it cannot be 

accepted that story of his presence behind Guard Coach is concocted 

story. In the same way, looking to the distance between Guard Coach and 

'A' Cabin and time of incident, it cannot be presumed that there was no 

possibility at all, to witness the incident occurred near 'A' Cabin or to 

identify the assailants whom he knew very well  prior to the incident. 
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As regards delay in disclosing information available with him to police, 

this Court failed to understand as to how a Court of law can expect in 

such fact situation from each and every person who witnessed the incident 

or who was possessing some information about the incident, to 

straightway rushed to the Police Station, DSP Office, Collector Office, 

District Court or Court of Chief Judicial Magistrate for conveying it, in 

form of complain or statement, more particularly when he knew that 

police officials themselves reached to the spot immediately. Is there any 

such practice/system prevailing either in Godhra or Gujarat or any part of 

the Country? 

Assuming for the sake of argument that there was delay in disclosing the 

facts before the police, however, at the most the Court should scrutinize 

his evidence carefully or should search for any other reliable evidence for  

corroboration. But in any case, the Court cannot throw the entire evidence 

overboard solely on the ground of such delay. 

In the same way, merely because in the first statement short/incomplete 

names of assailants were given the same cannot be termed as "sufficient 

ground" to discard his evidence about identification of the accused. 

Thus, looking to the facts and oral testimony of this witness, it cannot be 

said that he is interested or got-up witness. However, to some extent 

corroboration by other reliable evidence to his testimony is required. 
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 [81] CONFESSION  BY JABIR BINYAMIN BEHRA:   (Sec.164 Cr.P.C.) 

[I] Undisputedly, in the FIR dtd; 27-2-2002 (Exh.1190) name of any of 

the assailants/accused were not disclosed by the complainant Mr. 

Jadav, an Engine Driver, as he was unknown person. It is not in 

dispute that the first charge-sheet came to be submitted against in 

all 54 accused persons on 22-5-2002 and in column No.2 of the said 

charge-sheet, name of other 44 persons shown as absconding 

accused. The name of Jabir Binyamin Behra of Godhra was shown 

in column No.2 at Sr. No.44 as absconding. 

Admittedly, this accused Jabir Binyamin Behra came to be arrested 

by Mr. G.K. Solanki, on 22-1-2003 and after his production on 23-

1-2003, he was obtained on police remand for a further period of 

seven days i.e. from 23-1-2003 to 30-1-2003. However, before 

completion of period of police remand, he was produced before the 

Ld. Magistrate Railway, camp at Dahod on 29-1-2003. 

Admittedly, the request was made by the Investing Officer to the 

Ld. Railway Magistrate for recording his statement under Section 

164 CrPC, but the Ld. Magistrate as the offence was committed 

within his jurisdiction, instead of recording statement, suggested to 

approach any other Judicial Magistrate. Therefore, on 29-1-2003, 

this accused was taken in judicial custody and then, sent to Central 

Jail, Vadodara. 

[II]     Thereafter, he was produced before the Ld. Magistrate, Godhra on 

4-2-2003 at 11.30 a.m. for confessional statement and at that time, 

the Ld. Chief Judicial Magistrate Godhra had asked him in all nine 

questions, which were in the following reference (Exh.1469). 
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No.   Reference 

  Question No.1 Voluntariness 

  Question No.2 Pressure 

  Question No.3 Ill-treatment 

  Question No.4 Apprehension 

  Question No.5 Misbehaviour 

  Question No.6 Allurement 

  Question No.7 Confession as Evidence 

  Question No.8 Punishment 

  Question No.9 Willingness 

 

After making the inquiry as mentioned above, the Ld. Chief 

Judicial Magistrate, decided to give 24 hours time for reflection and 

accordingly, passed order on 4-2-2003, directing the authority to 

reproduce him on 5-2-2003 at 11.00 a.m. in the Court. Yadi to that 

effect vide despatch No. 8-2003 dtd; 4-2-2003 (Exh.1468) was sent 

to the Superintendent, Central Jail, Vadodara, mentioning  in Para-2 

that: 'custody of this accused be handed over to PSI Mr.S.B. Patel 

so that, the accused can be produced before the Court on 5-2-2003 

at 11.00 a.m." Thereafter, the said accused was sent back to central 

Jail, Vadodara. 

[III] Again, on 5-2-2003 at 11.30 a.m., the said accused Jabir Binyamin 

Behra came to be produced before the Ld. Judicial Magistrate, 

Godhra for the purpose of recording confession. At that time also, 

the Ld. Chief Judicial Magistrate asked four questions in the 

following reference: 
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No.   Reference 

  Question No.1 24 hours reflection time 

  Question No.2 willingness 

  Question No.3 Voluntariness 

  Question No.4 Threats, Promise, Influence, Torture 

[IV] Ld. Chief Judicial Magistrate, after considering the replies given by 

the accused, made note to the effect that the accused prepared 

voluntarily to make confession. Accordingly, the Ld. Magistrate, 

had recorded his confession in detail which runs into 7 pages, in his 

own handwriting, and then, read it over to the accused in open 

Court, thereafter, his left hand thumb impression came to be 

obtained below the said statement as well as in the margin space of 

all the pages. Not only that the Ld. Magistrate below, the said 

confession made endorsement in form of 'certificate' to the effect     

that the accused Jabir Binyamin Behra was informed that he was 

not bound to make confession, and even if he confessed, it would 

be used as evidence in the case against him, however from the 

replies given by the accused, his confession found to be voluntary. 

Thereafter, the same was forwarded by the Ld. Chief Judicial 

Magistrate to the Railway Magistrate in a sealed cover, who in turn, 

forwarded the said sealed cover to the District Judge by letter dtd; 

10-2-2003. 

[V] Mr. A.D.Shah, Ld. Advocate appearing for the accused has drawn 

the attention of this Court to the provisions of Sec.164 of the 

Cri.Pro.Code, which runs as under: 

Section-164 (1) Any Metropolitan Magistrate or Judicial Magistrate 

may, whether or not he has jurisdiction in the case, record any 
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confession or statement made to him in the course of an 

investigation under this Chapter or under any other law for the time 

being in force, or at any time afterwards before the commencement 

of the inquiry or trial : 

[Provided that any confession or statement made under this sub-

section may also be recorded by audio-video electronic means in 

the presence of the advocate of the person accused of an offence: 

Provided further that no confession shall be recorded by a police 

officer on whom any power of a Magistrate has been conferred 

under any law for the time being in force.] 

(2) The Magistrate shall, before recording any such confession, 

explain to the person making it that he is not bound to make a 

confession and that, if he does so, it may be used as evidence 

against him; and the Magistrate shall not record any such 

confession unless, upon questioning the person making it, he has 

reason to believe that it is being made voluntarily.  

(3) If at any time before the confession is recorded, the person 

appearing before the Magistrate states that he is not willing to make 

the confession, the Magistrate shall not authorise the detention of 

such person in police custody.  

(4) Any such confession shall be recorded in the manner provided 

in Section 281 for recording the examination of an accused person 

and shall be signed by the person making the confession; and the 

Magistrate shall make a memorandum at the foot of such record to 

the following effect :- 

"I have explained to (name) that he is not bound to make a 

confession and that, if he does so, any confession he may make 

../300/55427.adf
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may be used as evidence against him and I believe that this 

confession was voluntarily made. It was taken in my presence and 

hearing, and was read over to the person making it and admitted by 

him to be correct, and it contains a full and true account of the 

statement made by him. 

             (Signed) A.B. 

              Magistrate." 

(5) Any statement (other than a confession) made under sub-section 

(1) shall be recorded in such manner hereinafter provided for the 

recording of evidence as is, in the opinion of the Magistrate, best 

fitted to the circumstances of the case; and the Magistrate shall 

have power to administer oath to the person whose statement is so 

recorded.  

(6) The Magistrate recording a confession or statement under this 

section shall forward it to the Magistrate by whom the case is to be 

inquired into or tried. 

[VI] Attention of this Court, has also been drawn by Ld. Advocate Mr. 

A.D.Shah to the relevant provisions of the Criminal Manunal, 

which are as follow:  

34. The following instructions are issued for the guidance of the 

Magistrates recording confession and statement under section 164, 

Code of Criminal Procedure, 1973. They are not intended to fetter 

the discretion given by the law to Magistrates. The only object with 

which they are issued is to indicate generally the manner in which 

the discretion may be exercised:  

(i) In the absence of exceptional reasons, confession should 

ordinarily be recorded in open Court and during Court hours.  
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(ii) The examination of the accused person immediately after the 

Police bring him into Court, is deprecated. When the accused is 

produced before the Magistrate, the Police Officers should be 

removed from the Court-room unless in the opinion of the 

Magistrate, the duty of ensuring their safe custody cannot safely be 

left to other attendants. In that case only the minimum number of 

Police Officers necessary to secure the safe custody of the accused 

person should be allowed to remain in the Court-room. 

(iii) It should be impressed upon the accused person that he is no 

longer in police custody.  

(iv)The Magistrate should then question the accused person 

whether he has any complaint to make of ill-treatment against the 

police or others, responsible for his arrest or custody, and shall 

place on record the questions put and the answers given.  

(v) If the accused person makes an allegation of ill-treatment, the 

Magistrate shall follow the same procedure as is laid down in 

paragraph 14(1) above.  

(vi) If the accused does not complain of any ill-treatment or 

improper conduct or inducement on the part of the Police, or if 

inspite of the alleged ill-treatment, misconduct or inducement, he 

adheres to his intention of making a confessional statement, the 

Magistrate should give the accused a warning that he is not bound 

to make the confession and that, if he does so, it will be taken down 

and may thereafter be used as evidence against him. A note of the 

warning given to the accused should be kept on record.  

(vii) Thereafter the Magistrate should give the accused a reasonable 

time, which should ordinarily not be less than 24 hours, for 
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reflection in circumstances in which he would be free from the 

influence of the Police and any other person interested in having the 

confession recorded. The accused should be told that he is no 

longer in police custody and he is being sent to Magisterial custody.  

(viii) After the accused is produced before the Magistrate again, it 

should be ascertained from him whether he is willing to make a 

confession. If he expresses his desire to confess, all Police Officers 

should be removed from the Court-room, unless in the opinion of 

the Magistrate the duty of ensuring his safe custody cannot safely 

be entrusted to other attendants. In that case only the minimum 

number of Police Officers necessary to secure the safe custody of 

the accused person should be allowed to remain in the court-room. 

In any case, it is not desirable that the Police Officer making the 

investigation should be present.  

(ix) The Magistrate should then question the accused person as to 

the length of time during which he has been in the custody of the 

Police. It is not sufficient to note the date and hour mentioned in the 

police papers, at which the accused person is said to have been 

formally arrested.  

(x) The provisions of Section 163 and 164 of the Code of Criminal 

Procedure, 1973, should be carefully adhered to. The first clause of 

Section 163 read with Section 24 of the Indian Evidence Act, 

provides that if a confession is caused by any inducement, threat or 

promise, offered or made, or caused to be offered or made by any 

Police Officer or person in authority in reference to the charge 

against the accused person, then, if in the opinion of the Court the 

inducement, threat or promise was sufficient to give the accused 
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person grounds, which would appear to him reasonable, for 

supposing that by making the confession he would gain any 

advantage or avoid any evil of a temporal nature in reference to the 

proceedings against him and unless in the opinion of the Court the 

impression caused by any such inducement, threat or promise, has 

been fully removed, such confession is irrelevant, that is, it can not 

be used as evidence in any criminal proceeding.  

(xi) Under clause (2) of Section 163, for a confession of an accused 

person made in the course of a police investigation to have any 

value, it must be one which the accused person was disposed to 

make of his own free will. Before recording any such confession, 

the Magistrate is bound to question the accused person, and unless 

upon that questioning he has reason to believe that the confession is 

voluntary, he should not make the memorandum at the foot of the 

record. He cannot make the memorandum, "I believe that this 

confession was voluntarily made" unless he has questioned the 

accused person, and from that questioning has formed the belief not 

a doubtful attitude of mind, but a positive belief, that the confession 

is a statement which the accused person was disposed to make of 

his own free will.  

(xii) Before recording a confession, the Magistrate should question 

the accused with a view to ascertain the exact circumstances in 

which his confession is being made and the connection of Police 

with it, under clauses (iv), (vi), (x) and (xi) above. In particular, 

where more than one accused is involved in the case, he should 

question the accused whether he has been induced to make a 

confession by promises to make him an approver in the case. 
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Anything in the nature of cross-examination of the accused is to be 

deprecated. It should, however, be the behavior of the Magistrate, 

without having recourse to heckling or attempts to entrap the 

accused, to record the statement with as much details as possible 

regarding the circumstances under which the confession was being 

made, the extent to which the police had anything to do with the 

accused prior to his offer to make a confession, as well as the 

fullest possible particulars of the incidents to which the confession 

relates. These details are important as they furnish the material on 

which the value of the confession is to be estimated, and the greater 

the detail, the greater the chances of a correct estimate. The 

confession should be recorded in the manner provided in section 

281, Code of Criminal Procedure, 1973, for recording the 

examination of the accused person. Every answer given by the 

accused should be recorded as far as possible in his own language, 

and if that is not practicable, in the language of the Court.  

(xiii) The Magistrate should add to the certificate required by 

Section 164, Code of Criminal Procedure, a statement in his own 

hand, of the grounds on which he believes that the confession is 

genuine, the precautions which he took to remove the accused from 

the influence of the police, and the time, if any, given to the 

accused for reflection.  

(xiv) The confession should be recorded in Form No.35.  

35. (a) After an accused person has made a confession, he should 

ordinarily be committed to jail, and the Magistrate should note on 

the warrant, for the information of the Superintendent of the Jail 

concerned, that the accused person has made a confession.  
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(b) The accused person who refuses to make a confession should 

not be authorised to be detained in Police custody.  

36. It is not feasible absolutely to prohibit the return of an 

accused person to Police custody after he has made a confession. 

An absolute prohibition of remand to police custody in such cases 

is impracticable, as the accused person may be required to identify 

persons or property, to assist the discovery of property or, 

generally, to be present while his statement is being verified. 

However, it is desirable that discretion should be used in the 

exercise of the power to remand, and the following principles are 

accordingly laid down for the guidance of the Magistrates:-  

(a) A remand to Police custody should not be made unless the 

officer making the application is able to show good and satisfactory 

grounds for it; a general statement that the accused may be able to 

give further information should not be accepted as being in itself a 

sufficient reason for remand.  

(b) If the object of the remand is the verification of the prisoner's 

statement, he should ordinarily be remanded to Judicial custody.  

(c) The period of remand should always be as short as possible.  

37. The police may be permitted to take copy of confession 

recorded by the Magistrate. 

[VII] Reliance has been placed by Mr. A.D. Shah, in this regard, on the 

following  decisions: 

[1] AIR  1957  SC  637 

 [Sarvan Singh  Vs. State of Punjab] 

"That the instructions issued by the High Courts must be followed 

by the Magistrate while recording confessional statements." 
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[2] AIR  1977  SC  1579 

 [Dagdu Vs. State of Maharashtra] 

Para-48  Section-24 of the Evidence Act makes a confessional 

statement irrelevant in a criminal  proceeding  if the making thereof 

appears to have been caused by any inducement, threat or promise, 

having reference to the charge against the accused, proceeding from 

a person in authority and sufficient to give the accused grounds 

which would appear to him reasonable for supposing that by 

making the confession he would gain any advantage or avoid any 

evil of a temporal nature in reference to the proceedings against 

him. Section-163 of the Criminal Procedure Code bars a Police 

Officer or any person in authority from offering or causing to be 

offered any inducement, threat or promise as is referred to in 

Section-24 of the Indian Evidence Act. Section-164 of the Code 

prescribes the mode of recording confessional statements. Acting 

under Section-554 of the Criminal Procedure Code, 1898, the High 

Court of Bombay had framed instructions for the guidance of 

Magistrates while recording confessional statements. Those 

instructions are contained in Chap. I, Paragraph 18, of the Criminal 

Manual 1960, of the Bombay High Court. The instructions require 

the Magistrate recording a confession to ascertain from the accused 

whether the accused is making the confessional statement 

voluntarily and to find whether what the accused desires to state 

appears to be true. The instructions prescribe a form in which the 

confessional statement has to be recorded. Similar circulars or 

instructions have been issued by the various High Courts in India 

and their importance has been recognized by this Court in Sarwan 
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Singh Vs. State of Punjab, 1957 SCR  953 : (AIR 1957 SC  637) in 

which it was said that the instructions issued by the High Courts 

must be followed by the Magistrates while recording confessional 

statements. 

Para-50   Learned counsel appearing for the State is right that the 

failure to comply with Section- 164 (3), Cr.P.C., or with the High 

Court Circulars will not render the confessions inadmissible in 

evidence. Relevancy and admissibility of evidence have to be 

determined in accordance with the provisions of the Evidence Act. 

Section-29 of that Act lays down that if a confession is otherwise 

relevant it does not become irrelevant merely because, inter alia, 

the accused was not warned that he was not bound to make it and 

the evidence of it might be given against him. If, therefore, a 

confession does not violate any one of the conditions operative 

under Section-24 to 28 of the Evidence Act, it will be admissible in 

evidence. But as in respect of any other admissible evidence, oral or 

documentary, so in the case of confessional statements which are 

otherwise admissible, the Court has still to consider whether they 

can be accepted as true. If the facts and circumstances surrounding 

the making of a confession appear to cast a doubt on the veracity or 

voluntariness of the confession, the Court may refuse to act upon 

the confession even if it is admissible in evidence. That shows how 

important it is for the Magistrate who records the confession to 

satisfy himself by appropriate questioning of the confessing 

accused, that the confession is true and voluntary. A strict and 

faithful compliance with Section-164 of the Code and with the 

instructions issued by the High Court affords in a large measure the 
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guarantee that the confession is voluntary. The failure to observe 

the safeguards prescribed therein are in practice calculated to 

impair the evidentiary value of the confessional statements. 

[3] AIR 1995  SC 980 

 [Shivappa  Vs.  State of Karnataka] 

Para-6   From the plain language of Section 164 Cr.P.C. and the 

Rules and guidelines framed by the High Court regarding the 

recording of confessional statements of an accused under Section-

164, Cr.P.C. is manifest that the said provisions emphasise an 

inquiry by the Magistrate to ascertain the voluntary nature of the 

confession.  This inquiry appears to be the most significant and an 

important part of the duty of the Magistrate recording the 

confessional statement of an accused under Section-164 Cr.P.C. 

The failure of the Magistrate to put such questions from which he 

could ascertain the voluntary nature of the confession detracts so 

materially from the evidentiary value of the confession of an 

accused that it would not be safe to act upon the same.  Full and 

adequate compliance not merely in form but in essence with the 

provisions of Section-164 Cr.P.C. and the Rules framed by the 

High Court is imperative and its non-compliance goes to the root of 

the Magistrates jurisdiction to record the confession and renders the 

confession unworthy of credence.  Before proceeding to record the 

confessional statement, a searching enquiry must be made from the 

accused as to the custody from which he was produced and the 

treatment he had been receiving in such custody in order to ensure 

that there is no scope for doubt of any sort of extraneous influence 

proceeding from a source interested in the prosecution still lurking 
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in the mind of an accused.  In case the Magistrate discovers on such 

enquiry that there is ground for such supposition he should give the 

accused sufficient time for reflection before he is asked to make his 

statement and should assure himself that during the time of 

reflection, he is completely out of police influence. An accused 

should particularly be asked the reason why he wants to make a 

statement which would surely go against his self-interest in course 

of the trial, even if he contrives subsequently to retract the 

confession. Besides administering the caution warning specifically 

provided for in the first part of Sub-Section-(2) of Section-164 

namely, that the accused is not bound to make a statement and that 

if he makes one it may be used against him as evidence in relation 

to his complicity in the offence at the trial, that is to follow, he 

should also, in plain language, be assured of protection from any 

sort of apprehended torture or pressure from such extraneous agents 

as the police or the like in case he declines to make a statement and 

be given the assurance that even if he declined to make the 

confession, he shall not be remanded to police custody. 

[4] AIR 2004  SC  4197 

 [Parmananda Pegu Vs. State of Assam] 

Para-16   Thus the first requirement for acting on a confession is 

satisfied but that is not the end of the matter. The Court, called 

upon to consider the evidence against the accused, should still see 

whether there are any circumstances appearing from the record 

which may cast a doubt on the voluntary nature of the confession. 

The endeavour of the Court should be to apply its mind to the 

question whether the accused was free from threat, duress or 
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inducement at the time or making the confession. In doing so, the 

Court should bear in mind, the principle enunciated in Prare Lal Vs. 

State of Rajasthan (1963) Supp-1 SCR 689) that under Section-24 

of the Evidence Act, a stringent rule of proof as to the existence of 

threat, duress or inducement should not be applied and prima facie 

opinion based on evidence, and circumstances may be adopted as 

the standard laid down. To put it in other words, "on the evidence 

and the circumstances in a particular case it may appear to the 

Court that there was a threat, inducement or promise though the 

said fact is not strictly proved." 

Para-17    Having thus reached a finding as to voluntary nature of a 

confession, the truth of the confession should then be tested by the 

Court. The fact that the confession has been made voluntarily, free 

from threat and inducement, can be regarded as presumptive 

evidence of its truth. Still, there may be circumstances to indicate 

that the confession cannot be true wholly or partly in which case it 

loses much of its evidentiary     value. 

Para-18    In order to be assured of the truth of confession, this 

Court, in a series of decisions, has evolved a rule of prudence that 

the Court should look to corroboration from other evidence. 

However, there need not be corroboration in respect of each and 

every material particular. Broadly, there should be corroboration so 

that the confession taken as a whole fits into the facts proved by 

other evidence. In substance, the Court should have assurance from 

all angles that the retracted confession was, in fact, voluntary and it 

must have been true.   
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[VIII] Mr.I.M. Munshi Ad. Advocate appearing for the accused, has 

also placed reliance on the following decisions: 

[1] AIR  1977  Cr.L.J. 1206 

 [Dagdu Vs. State of Maharashtra] 

Para-48  Section-24 of the Evidence Act makes a confessional 

statement irrelevant in a criminal  proceeding  if the making thereof 

appears to have been caused by any inducement, threat or promise, 

having reference to the charge against the accused, proceeding from 

a person in authority and sufficient to give the accused grounds 

which would appear to him reasonable for supposing that by 

making the confession he would gain any advantage or avoid any 

evil of a temporal nature in reference to the proceedings against 

him. Section-163 of the Criminal Procedure Code bars a Police 

Officer or any person in authority from offering or causing to be 

offered any inducement, threat or promise as is referred to in 

Section-24 of the Indian Evidence Act. Section-164 of the Code 

prescribes the mode of recording confessional statements. Acting 

under Section-554 of the Criminal Procedure Code, 1898, the High 

Court of Bombay had framed instructions for the guidance of 

Magistrates while recording confessional statements. Those 

instructions are contained in Chap. I, Paragraph 18, of the Criminal 

Manual 1960, of the Bombay High Court. The instructions require 

the Magistrate recording a confession to ascertain from the accused 

whether the accused is making the confessional statement 

voluntarily and to find whether what the accused desires to state 

appears to be true. The instructions prescribe a form in which the 

confessional statement has to be recorded. Similar circulars or 
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instructions have been issued by the various High Courts in India 

and their importance has been recognised by this Court in Sarwan 

Singh Vs. State of Punjab, 1957 SCR  953 : (AIR 1957 SC  637) in 

which it was said that the instructions issued by the High Courts 

must be followed by the Magistrates while recording confessional 

statements. 

Para-50   Learned counsel appearing for the State is right that the 

failure to comply with Section- 164 (3), Cr.P.C., or with the High 

Court Circulars will not render the confessions inadmissible in 

evidence. Relevancy and admissibility of evidence have to be 

determined in accordance with the provisions of the Evidence Act. 

Section-29 of that Act lays down that if a confession is otherwise 

relevant it does not become irrelevant merely because, inter alia, 

the accused was not warned that he was not bound to make it and 

the evidence of it might be given against him. If, therefore, a 

confession does not violate any one of the conditions operative 

under Section-24 to 28 of the Evidence Act, it will be admissible in 

evidence. But as in respect of any other admissible evidence, oral or 

documentary, so in the case of confessional statements which are 

otherwise admissible, the Court has still to consider whether they 

can be accepted as true. If the facts and circumstances surrounding 

the making of a confession appear to cast a doubt on the veracity or 

voluntariness of the confession, the Court may refuse to act upon 

the confession even if it is admissible in evidence. That shows how 

important it is for the Magistrate who records the confession to 

satisfy himself by appropriate questioning of the confessing 

accused, that the confession is true and voluntary. A strict and 
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faithful compliance with Section-164 of the Code and with the 

instructions issued by the High Court affords in a large measure the 

guarantee that the confession is voluntary. The failure to observe 

the safeguards prescribed therein are in practice calculated to 

impair the evidentiary value of the confessional statements. 

[2] 1986 Cri.L.J.  551 

 [Palanisamy and ors. Vs, State of Tamil Nadu] 

Para-13    What now remains is the confessional statements Exs. 

P.31 and P.25 made by the appellants on 16/7/1980. These 

confessions have been retracted. There is no independent 

corroboration to persuade us to act on these confessions to find the 

appellants guilty. It is true that the names of P.Ws. 5 and 6 have 

been mentioned by the appellants in the confessions. But we have 

found that the presence of P.Ws. 5 and 6 cannot be accepted. This 

conclusion of ours renders the confession also tainted. We, 

therefore, do not propose to act on these confessions, in the 

circumstances of the case, to hold the appellants guilty of the 

offence. 

[3] 1995 (2)  SCC  76  

 [Shivappa Vs. State] 

Para-6   From the plain language of Section 164 Cr.P.C. and the 

Rules and guidelines framed by the High Court regarding the 

recording of confessional statements of an accused under Section-

164, Cr.P.C. is manifest that the said provisions emphasise an 

inquiry by the Magistrate to ascertain the voluntary nature of the 

confession.  This inquiry appears to be the most significant and an 

important part of the duty of the Magistrate recording the 
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confessional statement of an accused under Section-164 Cr.P.C. 

The failure of the Magistrate to put such questions from which he 

could ascertain the voluntary nature of the confession detracts so 

materially from the evidentiary value of the confession of an 

accused that it would not be safe to act upon the same.  Full and 

adequate compliance not merely in form but in essence with the 

provisions of Section-164 Cr.P.C. and the Rules framed by the 

High Court is imperative and its non-compliance goes to the root of 

the Magistrates jurisdiction to record the confession and renders the 

confession unworthy of credence.  Before proceeding to record the 

confessional statement, a searching enquiry must be made from the 

accused as to the custody from which he was produced and the 

treatment he had been receiving in such custody in order to ensure 

that there is no scope for doubt of any sort of extraneous influence 

proceeding from a source interested in the prosecution still lurking 

in the mind of an accused.  In case the Magistrate discovers on such 

enquiry that there is ground for such supposition he should give the 

accused sufficient time for reflection before he is asked to make his 

statement and should assure himself that during the time of 

reflection, he is completely out of police influence. An accused 

should particularly be asked the reason why he wants to make a 

statement which would surely go against his self-interest in course 

of the trial, even if he contrives subsequently to retract the 

confession. Besides administering the caution warning specifically 

provided for in the first part of Sub-Section-(2) of Section-164 

namely, that the accused is not bound to make a statement and that 

if he makes one it may be used against him as evidence in relation 
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to his complicity in the offence at the trial, that is to follow, he 

should also, in plain language, be assured of protection from any 

sort of apprehended torture or pressure from such extraneous agents 

as the police or the like in case he declines to make a statement and 

be given the assurance that even if he declined to make the 

confession, he shall not be remanded to police custody. 

[4] 1996 Cri.L.J. 1875 

 [State of Haryana Vs. Rajinder Singh] 

Para-4    The statement recorded by the learned Magistrate which 

has been characterised judicial confession is really not so because a 

perusal of the same shows that the appellant had not admitted his 

guilt terms inasmuch as the statement as recorded states about 

assault on the deceased by mistake. It may, however, be that the 

statement is not true. Now, if a statement is not true, that cannot be 

used even if the same were to be confessional in nature because the 

settled law is that for a confession to be used against the maker in a 

criminal trial the same has to be both true and voluntary.  

[5] 1996 (3) GLR 593 

 [Patel Himat Mohanbhai Vs. State of Gujarat] 

Para-9     When the evidence of learned Magistrate Mr.Tanna at 

exhibit-40 is referred, it is abundantly clear that, he had, of course, 

if he prefers to make any confession before him, the said could be 

utilized against him as the evidence. But, excepting this, the learned 

Magistrate has not done anything more. He has not preferred to 

perform the entire exercise as pointed out by the Supreme Court in 

detail in the above quoted paragraph, it could not be urged that Mr. 

Tanna had made it clear before the accused No.2 that he was a 
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Magistrate and that the confession was being recorded by him in 

capacity. Mr.Tanna has also not made any inquiry to find out 

whether the accused No.2 had been influenced by any one to make 

the confession. Mr. Tanna has not made it sure as to whether the 

police had induced the accused No.2 to give the statement. It was 

also not assured to accused No.2 that he would not be sent back to 

police custody, in case he did not make the confessional statement. 

In the same way, the learned Magistrate had not questioned the 

appellant as to why he wanted to make the confession or as to what 

had prompted him to make the confession. Thus, it appears that the 

learned Magistrate has not performed the requisite exercise for 

recording a confessional statement as pointed out by the 

pronouncement of the Apex Court and that, he had satisfied 

himself, only by cautioning accused No.2 that, he was not bound to 

make any such confessional statement and that, if he prefers to 

make any such statement the same could be utilised against him in 

evidence. 

Para-10    Because of these infirmities, in our opinion no eliance 

whatsoever could have been placed upon the said confessional 

statement at exhibit-41 A which later on during the examination of 

the said accused under Section-313 of the Cri.P.C.1973 came to be 

retracted by him. 

[IX] Mr.J.M. Panchal, Ld. Special Public Prosecutor, on the other 

hand, relied on the following decisions: 

[1] 2002 (2)   SCC  35 

[Prakash Dhawal Khairnar Vs. State of Maharashtra]                                                                             
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Para-18   Confessional statement includes not only admission of 

the offence but also other admissions of incriminating facts relevant 

to the offence such as motive, preparation, absence of provocation, 

concealment of weapon, and subsequent conduct which throw light 

upon the gravity of the offence and the intension and knowledge of 

the accused. 

Para-19   Further, Explanation to Section-30 of the Evidence Act 

clarifies that "offence" as used in the section includes the abetment 

of, or attempt to commit the offence. Dealing with the scope of 

Section-30 this Court in State v. Nalini
3  

has held that a plain 

reading thereof discloses that when the following conditions exist, 

namely,  (i) more persons than one are being tried jointly; (ii) the 

joint trial of the persons is for the same offence; (iii) a confession is 

made by one of such persons (who are being tried jointly for the 

same offence); (iv) such a confession affects the makes as well as 

such persons who are being tried jointly for the same offence and 

(v) such a confession is proved in Court, the Court may take into 

consideration such confession against the maker thereof as well as 

against such persons who are being jointly tried for the same 

offence. 

[2] 2006  (1)  SCC  697           

 [R.Janakiraman  Vs.  State, CBI  Madras] 

Para-25   It is no doubt well settled that in dealing with a case 

against an accused person, the Court cannot start with the 

confession of a co-accused and it must begin with other evidence 

adduced by the prosecution and after it has formed its opinion with 

regard to the quality and effect of such evidence, it is permissible to 
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turn to the confession in order to lend support or assurance to the 

conclusion of guilt which the Court is about to reach on the other 

evidence. 

 

[X] Reference may also be made to the following decisions: 

 

[1] AIR 2001 SC  746               

[Lal Singh Vs. State of Gujarat and anr.] 

Despite the suggestion made by the Court in Kartar Singh's case 

(1994 Cr.L.J. 3139) the said guidelines with regard to confession  

are neither incorporated in the Act or the Rules by the Parliament. 

Therefore, it would be difficult to accept the contention that as the 

said guidelines are not followed, confessional statements, even is 

admissible in evidence, should not be relied upon for convicting the 

accused. 

[2] AIR 2001 SC 1760             

[Lokeman Shah and anr. Vs. State of W.B.] 

The test of discerning whether a statement recorded by Judicial 

Magistrate u/s 164 of Cri.Pro.Code, from an accused is 

confessional or non-confessional is not by dissecting  the statement 

into different sentences  and then to pick out some not inculpative. 

The statement must be read as a whole and then only, the Court 

should decide whether it contains admissions of his incriminatory 

involvement in the offence. If the result of that test is positive then 

the statement is confessional, otherwise not.  

Way back in 1957, the Supreme Court has laid down the law in 

explicit terms that confession, if true and reliable, can form basis of 

conviction. 
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[3] AIR 2001 SC 2778               

[State of Tamil Nadu Vs. Kutty @ Lakshmi Narsinhan] 

Confession: It is not the law that once a confession was retracted, 

the Court should presume that the confession is tainted. Non 

retracted confession is a rarity in criminal cases. It would be 

injudicious to jettison a judicial confession on the mere premise 

that its maker has retracted from it. The Court has a duty to 

evaluate the evidence concerning the confession by looking at all 

aspects. The twin test of a confession is to ascertain whether it was 

voluntary and true.  Once those tests are found to be positive, the 

next endeavour is to see whether there is any other reason which 

stands in the way of acting on it. Even for that, retraction of the 

confession is not the ground to throw the confession overboard. 

Articles: Judicial confession would not become bad by reason of 

the fact that articles belonging to the victims were recovered prior 

to the making of confession. 

Magistrate Aware: A very frail point has been raised that the 

Magistrate did not inform the accused at the initial stage that he 

was a Magistrate.  Record shows that the accused was well aware 

that he was in the Court of Magistrate. On perusal of record, there 

is no scope for any contention that accused was unaware that the 

person who recorded the confession was a Magistrate. 

[4] AIR  2002  SC  1661                   

[Devendrer Pal Singh  Vs. State of NCT Delhi] 

Confession: A confession cannot be used against an accused 

person unless the Court is satisfied that it was voluntary. At that 

stage question whether it is true or false does not arise. If the facts 

and circumstances surrounding the making of a confession appear 
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to cast a doubt on the voluntariness of the confession, the Court 

may refuse to act upon the confession, even if it is admissible in 

evidence. The question whether a confession is voluntary or not is 

always a question of fact. A free and voluntary confession is 

deserving of highest credit, because it is presumed to flow from the 

highest sense of guilt.  

Corroboration: Confession of accused can be relied upon for the 

purpose of conviction, and no further corroboration is necessary, if 

it relates to the accused himself. 

Computer: Merely because the confessional statement was 

recorded in a computer, cannot be a ground for holding that the 

confessional statement was not voluntary. 

Certificate: Where police officer had given certificate as required 

by Rule-15 in typing when requirement under Rule-15 was that the 

certificate has to be ' under his own land', it would not be illegal.  

Presumption: Mere statement that requisite procedures and 

safeguards were not observed or that statement was recorded under 

duress or coercion is of no consequence. Presumption that a person 

acts honestly applies as much in favour of police officer as of other 

persons. 

[5] AIR  2002  SC  1965        

[Krishna Mochi and others Vs.  State of Bihar] 

Confession: Participation of accused persons would not become 

doubtful on ground of non-disclosure of their names in such 

Confessional Statement of co-accused. There may be various 

reasons for such non-disclosure e.g. they might not be fully known 

to the confessing accused or for reasons best known to him, with an 
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oblique motive, to save those accused their names might not have 

been disclosed. 

[6] AIR  2004  SC  4197                    

 [Parmananda Pegu Vs. State of Assam] 

A confession of a crime by a person, who has perpetrated it, is 

usually the outcome of penitence and remorse and in normal 

circumstances is the best evidence against the maker. The question 

has very often arisen whether a retracted confession may form the 

basis of conviction if believed to be true and voluntarily made. For 

the purpose of arriving at this conclusion the Court has to take into 

consideration not only the reasons given for making the confession 

or retracting it but the attending facts, and circumstances 

surrounding the same. It may be remarked that there can be no 

absolute rule that a retracted confession cannot be acted upon 

unless the same is corroborated materially.  

[7]  AIR  2007   SC  420             

 [Babubhai Udesinh Parmar Vs. State of Gujarat] 

Taking of a statement of an accused on oath is prohibited. It may  

or may not be of much significance. 

Section-164 provides for safeguards for an accused. The provisions 

contained therein are required to be strictly complied with. But, it 

does not envisage compliance of the statutory provisions in a 

routine or mechanical manner. 

[8]  AIR  2007  SC 1218         

 [Ram Singh Vs. Sonia and ors.] 

It is evident from the certificate appended to the confessional 

statement by PW-62 that the confessional statement was made by 

the accused voluntarily. Of course, he failed to record the question 
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that was put by him to the accused whether there was any pressure 

on her to give a statement, but  PW-62 having stated in his evidence 

before the Court that he had asked the accused orally whether she 

was under any pressure, threat or fear and he was satisfied that A-1 

was not under any pressure from any corner, that in the room in 

which the said confessional statement was recorded it was only he 

and PW-32 who were present and none  else and that no police 

officer was available even within the precincts of the hospital, the 

said defect, in our view, is cured by Section-463 as the mandatory 

requirement provided under Section-164(2), namely, explaining to  

the accused that he was not bound to make a statement and if  a 

statement is made the same might be used against him has been 

complied with and the same is established from the certificate 

appended to the statement and from the evidence of PW-62. 

[9]  AIR  2009   SC 2549                

 [M.A.Antony @ Antappan Vs. State of Kerala] 

There has been full compliance of provisions of Section-164(2) and 

the confessional statement made freely and voluntarily by accused 

on bail cannot be rejected merely because the Magistrate has used 

the expression 'evidence' instead of 'confession' while warning the 

accused. 

[10]  AIR  2009   SC 2693       

 [State of Punjab Vs, Harjagdev Singh] 

It is hardly necessary to emphasize that the act of recording 

confessions under Section-164 of the Code is a very solemn act and 

in discharging his duties in the said Section, the Magistrate is 

required to take care to see that the requirements of sub-section (3) 

of Section-164 of the Code are fully satisfied. It is necessary in 
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every case to put questions as intended to be asked under Section-

164(3). 

[11] 2005(3) GLR 2497              

[State Vs. Babubhai Udesing Parmar] 

Court before acting   upon confession has to satisfy itself that the 

confession was made after following the procedure u/s 164. 

The Court cannot solely rely upon the confession and make it a 

foundation for conviction of the accused. Therefore, before placing 

reliance on the confession, the prosecution is required to establish 

other circumstances involving the accused in the crime and only 

thereafter, it can bank upon the confession. 

Administering   oath is merely a defect in form and not a defect in 

substance, which is curable and does not injure the accused in 

defense on merits. 

[12] 2007(1) GLR 743 (SC)              

[Babubhai Udesinh  Parmar Vs. State] 

Taking of a statement of an accused  u/s  164 on oath is prohibited. 

It may or may not be much significance. 

[13] 2007(3) GLR 1841 (SC)           

[Abdulvahab Abdul Majid Shaikh & others Vs. State] 

Merely because the confession was retracted, it need not be taken 

as a confession made under pressure. The state of mind of the 

accused at the time of making the confession is the relevant factor. 

[14] 2007(3) GLR 1970 (SC)            

[Prakash Kumar @ Prakash Bhutto Vs. State] 

Confession of a co-accused   by itself is not sufficient to hold the 

other accused   guilty. The confession of co-accused is a fragile and 

feeble type of evidence and it could only be used to support the 
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other evidence, if any, adduced by the prosecution. Court should as 

a rule of prudence, seek other corroborative evidence. 

[15] 2009(1) GLR 143                        

[Rajkumar H. Gameti Vs. State]  

Even one of the   conspirators was convicted in a separate trial, 

confessional statement of the conspirator could be relied on against  

the co-accused u/s  10  of the Evidence Act. 

[16] 2009(1) GLR 220                      

[Shahnavaj M. Gandhi Vs. State] 

Confessional statement of accused recorded u/s 32 of the POTA is a 

substantial piece of evidence. 

[17]  2009 (3)  GLR  2727           

 [Yusufbhai @ Isubbhai Umarbhai Mallek Vs. State of Gujarat 

and Anr.] 

While considering the confessional statement to be used against co-

accused the proper way is, first, to marshal the evidence against the 

accused excluding the confession altogether from consideration and 

see whether, if it is believed, a conviction could  safely be based on 

it. If it is capable of belief independently of the confession, then of 

course it is not necessary to call the confession in aid. But cases 

may arise where the Judge is not prepared to act on the other 

evidence as it stands, even though, if believed, it would be 

sufficient to sustain a conviction. In such an event, the Judge may 

call in aid the confession and use it to lend assurance to the other 

evidence and thus fortify himself in believing what without the aid 

of the confession he would not be prepared to accept. 

[XI] Thus, the law relating to confessional statement may be 

summarized as under: 
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 Under the general law of the land as reflected in the Indian 

Evidence Act, no confession made to police officer can be proved 

against an accused. 

 "Confessions" - which is terminology used in criminal law is a 

species of "admissions" as defined in Section-17 of the Indian 

Evidence Act. 

 An admission is a statement - "oral or documentary", which enables 

the Court to draw an inference as to any fact in issue or relevant 

fact. 

 Every confession must necessarily be an admission, but every 

admission does not necessarily amount to a confession. 

 While Sections-17 to 23 deal with admissions, the law as to 

confessions, is embodied in Sections-24 to 30 of the Evidence Act. 

 Section-25 bars proof of a confession made to a police officer. 

 Section-26 goes a step further and prohibits proof of confession 

made by any person while he is in the custody of a police officer, 

unless it be made in the immediate presence of a magistrate. 

 Section-24 lays down the obvious rule that a confession made 

under any inducement, threat or promise becomes irrelevant in a 

Criminal Proceedings. 

 Such inducement, threat or promise need not be proved to the hilt.  

 If it appears to the Court that the making of the confession was 

caused by any inducement, threat or promise proceeding from a 

person in authorities, the confession is liable to be excluded from 

evidence. 

 The expression 'appears' connotes that the Court need not go to the 

extent of holding that the treat etc has fact been proved. 
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 If the facts and circumstances emerging from the evidence adduced 

make it reasonably probable that the confession could be the result 

of threat, inducement or pressure, the Court will refrain from acting 

on such confession, even if, it be a confession made to a Magistrate 

or a person other than police officer. 

 Confessions leading to discovery of fact which is dealt with under 

Section-27, is an exception to the rule of exclusion of confession 

made by an accused in the custody of a police officer. 

 Consideration of a proved confession, against the person making it, 

as well as the Co-accused is provided for by Section-30. 

 Confessions are considered highly reliable because no rational 

person would make admission against his interest unless prompted 

by his conscience to tell the truth. 

 Deliberate and voluntary confessions of guilt, if clearly proved are 

among the most effectual proofs in law. 

 However, before relying upon a confession, the Court must be 

satisfied that it was freely and voluntarily made.  

 A confession by hope or promise of advantage, reward or immunity 

or by force or by fear induced by violence or threats of violence 

cannot constitute evidence against the maker of confession. 

 The Confession should have been made with full knowledge of the 

nature and consequences of the confession. 

 If any reasonable doubt is entertained by the Court that these 

ingredients are not satisfied, the Court should eschew the 

confession from consideration. 

 So also,  the authority regarding the confession, be it a Magistrate 

or some other statutory functionary at the  Pre-trial stage, must 
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address himself to the issue whether the accused has come forward 

to make the confession in an atmosphere free from fear, duress or 

hope of some advantage or reward induced by the person in 

authority. 

 Recognizing the stark reality of the accused being enveloped in a 

state of fear and panic, anxiety and despair while in police custody, 

the Indian Evidence Act has excluded the admissibility of a 

confession make to the police officer. 

 Section-164 of Cri.Pro.Code, is a salutary provision which lays 

dawn certain precautionary rules to be fallowed by the Magistrate 

recording a confession so as to ensure the voluntariess of the 

confession and the accused being placed in a situation free from 

threat or influence of the police. 

[XII] Ld. Advocates appearing for the accused have raised mainly 

the following six grounds: 

[1] On 4-2-2003, when the accused was produced before the Ld. 

Chief Judicial Magistrate Godhra, he was not informed by the Ld. 

Magistrate that he was 'chief Judicial Magistrate.' 

[2] On 4-2-2003, the Ld. Judicial Magistrate had not asked the 

accused as to since how long, he was in police custody. 

[3] on 4-2-2003, the Ld. Chief Judicial Magistrate had not 

informed the accused that he was not bound to make  confessional 

statement.  

[4] On 4-2-2003, the Ld. Chief Judicial Magistrate had also not  

inquired as to whether any confessional statement was made before 

the police or as to whether any videography of the same during  

police custody was done. 
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[5] On 4-2-2003, the Ld. Chief Judicial Magistrate while sending 

back the accused in judicial custody, wrote a letter (Yadi) to central 

Jail, Vadodara instructing to hand over the custody of the accused 

to Mr. S.B.Patel, Police Inspector, Railway to produce him before 

the Court on 5-2-2003 at 11.00 a.m. Not only that copy of that letter 

(Yadi) was also forwarded to the Dy.SP, (WR), Vadodara for 

information. 

[6] On 5-2-2003, during 5.00 a.m. to 6.00 p.m., copy of the 

confessional statement was obtained by the Investigation Officer. 

First Ground: As regards the first ground, it may be noted that the 

accused Jabir Binyamin Behra is a habitual offender and in past, he 

was involved in many theft/loot cases, his name was already 

disclosed in the First charge-sheet but he was remained absconding 

for a period of about one year, after arrest he was on police remand, 

produced before Ld. Magistrate, Railway, Dahod Camp and then 

produced in open Court of Ld. Chief Judicial Magistrate on 4-2-

2003 and 5-2-2003 with full police protection and the Court 

compound was full of not only by the persons belonged to muslim 

community, and advocates, but the media persons and other general 

public . Not only that both times, at the time of preliminary inquiry, 

and recording of statement, the entire procedure came to be 

conducted in open Court by the Ld.Chief Judicial Magistrate sitting 

on Dais wearing Uniform prescribed in the Manual therefore, how 

it can be believed or accepted by this Court of Session that the 

accused was not aware about the position or status of the person 

who recorded his statement. Further, the accused himself has not 

raised such dispute in his Further Statement or he has not stated that 
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he belived the person who recorded his statement to be a Priest of a 

Church or a Maulvi of a Masjid.   Therefore, in my view there is no 

substance in this contention. Even otherwise, the position of law is 

very much clear in this regard and for that reference may be made 

to the decision in the case of State of Tamil Nadu Vs.Kutty@ 

Laxmi Narsinhan  reported in AIR 2001 SC 2778, wherein the 

Hon‘ble  Supreme Court has held that:  

―A very frail point has been raised that the Magistrate did not 

inform the accused at the initial stage that he was a Magistrate.  

Record shows that the accused was well aware that he was in the 

Court of Magistrate. On perusal of record, there is no scope for any 

contention that accused was unaware that the person who recorded 

the confession was a Magistrate.‖ 

 Second Ground: So far ad the second ground, question does arise 

to ask such question, as the accused was not in police custody when 

he was produced first time on 4-2-2003 before the Ld. Chief 

Judicial Magistrate, because he was in judicial custody since 29-1-

2003. 

 Third Ground: As regards third ground, there is specific mention 

in the endorsement made below the confessional statement that : "it 

was explained to the accused that he was not bound to make 

confession." Even otherwise, questions with regard to voluntariness 

were asked on both the days, i.e. 4-2-2003 and 5-2-2003, not only 

that but time of 24 hours was also given for reflection which shows 

that it was clearly conveyed to the accused before recording his 

confessional statement that it was not compulsory for him to make 

confession and he was free in this regard, either to make confession 
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or not. Therefore, this Court is of the firm opinion that this ground 

is not available to the accused. 

 Fourth Ground: Admittedly, no such question with regard to 

confession before police or videography was asked by the Ld. Chief 

Judicial Magistrate, but looking to the facts situation prevailing at 

the time of year-2003, and relevant provisions of Evidence Act and 

the Criminal Manual, asking of such question was not mandatory 

and in any case, it cannot be termed as 'fatal' to the confessional 

statement which is otherwise legal and valid. 

Fifth Ground: Undisputedly, the accused Jabir Binyamin Behra 

was in Judicial custody since 29-1-2003, authorised by Railway 

Magistrate and kept in Central Jail, Vadodara. Admittedly, an 

application for getting recorded statement under Section-164 

Cr.P.C. was given by the Investigating Officer. It is not in dispute 

that 24 hours time for reflection was given to the accused and 

during this period, he was in judicial custody i.e. in Central Jail, 

Vadodara. In the circumstance, merely because he was produced by 

jail authority through P.I.Mr. S.B.Patel, Western Railway, 

Vadodara, as per the Yadi of the Court, it can never be presumed 

that the confessional statement was not voluntary. It may be noted 

that no complain was made on 5-2-2003, before Ld. Chief Judicial 

Magistrate in this regard. Further, neither on 4-3-2002 nor on        

5-2-2003, Mr. S.B.Patel was allowed to remain present in the Court 

room at the time of inquiry or recording statement. One another 

important aspect is that the matter was sensitive and for 

maintaining law and order, not only Mr. S.B.Patel was possessing 

custody, but many other police officials were there during the 
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travelling and production before the Court. Therefore, in absence of 

any material, it cannot be presumed that the accused was 

pressurised by Mr. S.B. Patel for confessional statement. 

Sixth Ground: As regards obtaining copy of the confessional 

statement by the Investigating Officer, in my view, no discussion is 

required at all in this regard, more particularly at the time of dealing 

with the genuiness of confessional statement, because it has no 

relevancy at all, as the copy came to be obtained after completion 

of entire procedure of recording confession in open Court. 

Under there circumstance, this Court is of the firm opinion that 

none of the above mentioned grounds are available to the accused 

persons and it is crystal clear that no breach was committed of any   

mandatory provisions or guidelines by the Ld. Chief Judicial 

Magistrate, Godhra at the time of either preliminary inquiry or 

recording confessional statement. In otherwards, the confessional 

statement, looking to the contents therein, can  definitely said to be 

voluntary and true. 

 

[82] CONFESSIONAL STATEMENTS UNDER SEC. 32 Of The POTA:  

[I]  Admittedly, in the present case, the provisions of the POTA made 

applicable by the Investigation Agency and after repealing of the said Act, 

Review Committee came to be constituted. The Review Committee, after 

considering the record, vide report dtd; 16-5-2005 opined that the case 

does not fall within the provisions of the POTA. The said opinion was 

challenged by one of the injured witness before the Hon'ble High Court 

and after hearing, the Hon'ble Court dismissed the said petition by 

judgment dated 12-2-2009. The opinion of the Review Committee and the 
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decision of the Hon'ble High Court have been challenged by the State of 

Gujarat  preferring Special Leave to Appeal No.1700/2009 and the said 

petition is still pending. 

 Undisputedly, after invocation of provisions of the POTA, the Sessions 

case which was pending before the Sessions Court Godhra, came to be 

transferred to Special Court, POTA, Ahmedabad in the year 2003 and 

came to be renumbered, as POTA Case No. 1/2003. Thereafter, 

supplementary charge-sheets were also directly submitted before the 

POTA Court. Applications for remand, bail etc were also dealt with and 

decided by the POTA Court upto December 2009, till transfer of those 

cases to the Sessions Court, Godhra. Thus it can be said that the 

investigation and pre-charges trial proceedings till December, 2009 came 

to be conducted as per the provisions of the POTA, both by the 

Investigating Agency as well as by the POTA Court. Not only that but 

applications for bail also dealt with and decided by the Hon'ble High 

Court as well as Hon'ble Supreme Court keeping in mind that the 

provisions of POTA were made applicable upto December, 2009. 

[II] Undisputedly, in the present case, the confessional statements of 

certain accused persons, came to be recorded by the Competent Authority, 

under the provisions of the POTA. The details thereof, is as under: 

 

Sr. 

No 

Exh. 

No. 

Name of Accused Date of 

Confe, 

Statement 

1 1558 

1559 

1599 

Irfan Mahammad H.Pataliya 

 

 

28-07-2005 

29-07-2005 

30-07-2005 
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2 1562 

1563 

1580 

Mehbub Ahmed Y.Hasan 

(Latiko) 

22-02-2006 

23-02-2006 

24-02-2006 

3 1566 

1567 

1589 

Saukat Y.Mohan 

@ Bibino 

16-04-2006 

17-04-2006 

17-04-2006 

4 1577 

1597 

Saukat Faruk A. Pataliya 

@ Bhano 

18-08-2003 

19-08-2003 

5 1587 

1592 

Salim Yusuf Jarda 18-06-2004 

20-06-2004 

22-04-2004 

 

[III] The prosecution to prove the contents of the confessional statements 

has examined the following witnesses. 

 

Sr. 

No. 

PW 

No 

Exh. 

No. 

Name Status 

1 248 1555 A.J.Gehlot DSP 

2 249 1576 S.G.Bhati DIG 

3 251 1586 J.K.Bhatt DIG 

4 246 1467 R.K.Parmar Magistrate 

5 250 1578 J.K.Ghoghra Magistrate 

6 252 1590 M.D.Bhatt Magistrate 

7 253 1598 P.G.Vyas Magistrate 
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[IV] Undisputedly, the Ld. Advocates appearing for the accused persons 

by their joint pursis (Exh.1568) had disclosed that in view of the Review 

Committee Report dtd; 16-5-2005 and the decision given by the Hon'ble 

High Court, at present, as there is no charge against the accused, under the 

provisions of the POTA and the trial proceedings are also not under the 

POTA, by the Special Designated POTA Court, the provisions of Section-

32 of the POTA are not applicable and, in view of the provisions of 

Section-25 of the Evidence Act, the Preliminary Inquiry Note or 

Confessional Statement are not admissible or relevant document 

therefore, reserving their right  to recall the witnesses in  future, if 

provisions of the POTA invoked, at present  they do not want to cross-

examine the police officials, who have recorded the statements of the 

accused under the provisions of section-32 of the POTA.  

[V]  Therefore, now the question is very limited as to whether the 

confessional statements recorded under the provisions of Section-32 of 

the POTA can be taken into consideration by this Court in the 

proceedings, admittedly, which are not under the special law POTA but 

under the general Law i.e. the I.P.Code. 

[VI]  Mr. J.M.Panchal has drawn the attention of this Court to the 

decision in the case of PrakashKumar @ Prakash Bhutto Vs. State of 

Gujarat, however, on the other hand, Mr. A.D.Shah Ld. Advocate for the 

defence, placed  reliance on the recent decision, in the case of Sunder 

Kanaiyalal Bhatiya Vs. State of Maharastra and Others reported JT 

2010 (3) SC 618, wherein, the Hon‘ble Supreme Court, after referring the 

earlier said decision, held in Paragraph-16 as under: 

―That being the position, it is now a settled law that a confessional 

statement, duly recorded by a Police Officer, in a case related to  TADA 
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Act and the Rules framed there-under, would continue to remain 

admissible for the offences under any other law, which were tried along 

with TADA Act offences under Section 12 read with Section 15 of the 

Act, notwithstanding that the accused was acquitted of the offences under 

the TADA Act  in the same trial. But, here is a case where the allegation 

was mainly for the offences under the IPC and some offences under  the 

TADA Act were also incorporated initially but, later on the same 

were dropped. Consequently, charges in the said case were framed 

only for offences under the IPC and not under the TADA Act and the 

trial is only for the offences under the IPC and not under the TADA 

Act. Therefore, such confession as made by the respondent No.4 under the 

TADA Act, in a diferrent case, cannot be used or utilized by the 

prosecution, in the present case, as the charges were framed only for 

the offences under the IPC.  

[VII]     Since, the facts of the case on hand, are almost identical, in my 

view, this Court has no other option, except to follow the said decision. 

Merely, it was a case of a confessional statement  recorded in another case 

against that accused and not in the same case, it makes no difference, so 

far as admissibility of the confessional statements recorded under Section 

32 of the POTA in the present case, which is admittedly, not under the 

Special Law i.e. POTA.   

[VIII]     The next question is whether the confession of the accused which 

cannot be proved against a Co-accused either under Section-32(1) of 

POTA or under Section-30 of the Evidence Act would be relevant 

evidence against the Co-accused involved in the conspiracy by reason of 

Section-10 of the Evidence Act. The section reads thus: 
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"10. Things said or done by conspirator in reference to common design. 

Where there is reasonable ground to believe that two or more persons 

have conspired together to commit an offence or an actionable wrong, 

anything said, done or written by any one of such persons in reference to 

their common intention, after the time when such intention was first 

entertained by any one of them, is a relevant fact as against each of the 

persons believed to so conspiring, as well for the purpose of proving the 

existence of the conspiracy as for the purpose of showing that any such 

person was a party to it." 

In the case of Kehasinh and ors. Vs. State (Delhi Administration) reported 

in 1988 (3) SCC 309, the Hon'ble Supreme Court has analysed this 

Section-10 as follows: 

"From an analysis of the section, it will be seen that Section-10 will come 

into play only when the Court is satisfied that there is reasonable ground 

to believe that two or more persons have conspired together to commit an 

offence. There should be, in other words, a prima facie evidence that the 

person was a party to the conspiracy before his acts can be used against 

his Co-conspirator. Once such prima facie evidence exists, anything said, 

done or written by one of the conspirators in reference to the common 

intention, after the said intention was first entertained, is relevant against 

the others. It is relevant not only for the purpose of proving the existence 

of  conspiracy, but also for proving that the other person was a party to it. 

Thus, in view of the above decision, the statements recorded under 

Section-32 of the POTA may be taken into consideration when the same 

were admissible in the present trial proceedings and the facts of 

conspiracy is established. 
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[83] LIE DETECTION TEST: 

Admittedly, the Investigating Officer had forwarded the names of persons 

who required to undergo Lie Detection Test. As the accused persons 

concerned were in Jail, after obtaining necessary orders from competent 

Authorities, the Lie Detection Test came to be arranged and at the time of 

preliminary interrogation, the consent of the accused concerned came to 

be obtained. The prosecution to prove the procedure and the report of the 

Lie Detection Test has examined PW-239/Exh.1263 Mrs. Amita 

Dipeshkumar Shukla, Scientific Officer, FSL, Gandhinagar. During her 

examination, she has produced the relevant documents i.e. 

correspondence, consent letters, Questionnaire, Graphs, Reports etc         

(Exh.1264 to 1282 and 1323 to 1325). The details thereof is as under:  

No. Name of accused Date of 

LDT 

Docu. 

Exh. 

1 Abdul Razak A.Dhantiya 21-5-2002 1283 to 

1288 

2 Bilal I.Sujala 21-5-2002 1289 to 

1294 

3 Karim A.Gaji 21-5-2002 1295 to 

1300 

4 Irfan S. Pada 22-5-2002 1301 to 

1306 

5 Anvar A. Menda 22-5-2002 1307 to 

1312 

6 Abdul Razak Kurkur 30-12-2002 1326 to 

1339 

 

The prosecution has produced physical fitness certificate at Exh.1313 to 

1320, and the Final Rreports of Lie Detection Test of above persons at 

Exh. 1322 and 1345. 
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Mrs. Shukla has deposed that before preparing questionnaire for accused 

concerned she had referred the relevant papers received from the 

Investigating Agency and then conducted polygraph test, on the basis of     

Affirmative Test technique and Control Question Technique. 

In the cross-examination, this witness Mrs. Shukla has admitted that 

became of ill-health, earlier Lie Detection Test of the accused Abdul 

Rajak Jurkur could not be conducted, and later on when, the same 

ultimately conducted on 30-12-2002, fresh consent of the said accused 

was not obtained. The Ld. Advocates for the defence have cross-examined 

this witness at length with regard to consent, questionnaire, materials 

furnished by the police, procedure adopted for the test etc and tried to 

bring on record that the ultimate report came to be prepared, by this 

witness as per the wish of the police and the Government, but 

unfortunately, could not succed to falsify the report of the Lie Detection 

Test. 

Mr. A.D. Shah Ld. Advocate for the defence has drawn the attention of 

this Court to the decision in the case of Selvi and ors. Vs. State of 

Karnataka reported  in JT 2010 (5) Page-11, but the said decision is not 

in any way helpful, because the same is of the year 2010, whereas in the 

case on hand, the test was  conducted in the 2002 therefore, the guidelines 

issued by the Hon'ble Supreme Court cannot be made applicable with 

retrospective effect. 

On puresul of the Final Reports(Exh.1322 and1345) of the Lie Ditection 

Test, it appears that the answers given by the above accused persons of 

the Questions relating to their knowledge and role in the alleged incident 

were almost false and incorrect. 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [319] 

 

[84] CONSPIRACY:                                                              (Sec. 120-B IPC) 

P.7  Whether the prosecution further proves beyond reasonable doubt  

        that for commission of such illegal acts, conspiracy came to be  

        hatched on the previous night on 26
th

 February, 2002, amongst the  

        conspirators as alleged? 

ANS: In the affirmative [Para-84] 

 

 [I] As conspiracy is the primary charge against the accused persons, I 

will now advert to the Law of Conspiracy - its definition, essential  

features and proof. 

Section-120-A of the I.P. Code defines conspiracy as follows: 

"When two or more persons agree to do or cause to be done (i) an 

illegal act or (ii) an act which is not illegal by illegal means, such an 

agreement is designated a criminal conspiracy."   

Section-120-A and 120-B were brought on the Statute book by way of 

amendment to I.P. Code in the year 1913.  The Statement of objects and 

Reasons to the Amending Act reveals that the underlying purpose was to 

make a mere agreement to do on illegal act or on act which is not illegal  

by illegal means punishable under law. This definition is almost similar to 

the definition of conspiracy which is in Hulsbury‘s laws of England. The 

definition given therein is: 

"Conspiracy consists in the agreement of two or more persons to do an 

unlawful act or to do a lawful act by unlawful means. It is an indictable 

offence at common law. The essence of the offence of conspiracy is the 

fact of combination by agreement. The agreement may be express or 

implied or in part express or in part implied….and the offence continued 

to be committed so long as the combinations persists, that is until the 
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conspiratorial agreement is terminated by completion of its performance 

or by abandonment or frustration or however it may be.‖  

In America, the concept of criminal conspiracy is no different. In 

American Jurisprudence, the following definition of conspiracy is given: 

―A conspiracy is said to be an agreement between two or more persons to 

accomplish together a criminal or unlawful act or to achieve by criminal 

or unlawful means an act not in itself criminal or unlawful….. The 

unlawful agreement and not its accomplishment is the gist or essence of 

the crime of conspiracy.‖    

Earlier to the introduction of Section-120-A and 120-B, conspiracy per se, 

was not an offence under the Indian Penal Code, except in respect of the 

offence mentioned in Section-121-A of the I.P. Code.    

[II] Mr.J.M.Panchal, Ld. Special Public Prosecutor has submitted 

that there cannot be always positive direct evidence with regard to alleged 

conspiracy, but while determining this issue, the Court should consider 

the surrounding circumstances. Mr. Panchal has drawn the attention of 

this Court to the following relevant decisions. 

[1] AIR 1977 SC 2433 

[Yash Pal Mital Vs. State of Punjab] 

para-9   The offence of criminal conspiracy under Section 120-A  of the I 

P Code, is a distinct offence.  

The very agreement, concert or league is the ingredient of the offence. 

It is not necessary that all the conspirators must know each and every 

detail of the conspiracy, as long as, they are co-participators in the main 

object of the conspiracy. 

There may be so many devices and techniques adopted to achieve the 

common goal of the conspiracy and there may be division of 
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performances in the chain of actions with one object to achieve the real 

end of which every collaborator  must be aware and in which one of them 

must be interested. There must be unity of object or purpose, but there 

may be plurality or means sometimes even unknown to one another, 

amongst the conspirators. 

The only relevant factor is that all means adopted and illegal acts done 

must be and purported to be in furtherance of the object of the conspiracy 

even though, there may be sometimes miss-fire or over-shooting by some 

of the conspirators. Even if, some steps are resorted to by one or two of 

the conspirators, without the knowledge of the others, it will not affect the 

culpability of those others, when they are associated with the object of the 

conspiracy. 

[2] AIR 1993  SC 1637 

[Ajay Agarwal Vs. Union of India and others] 

Para-24   An agreement between two or more persons to do an illegal act 

or legal acts by illegal means is criminal conspiracy. If the agreement is 

not an agreement to commit an offence, it does not amount to conspiracy, 

unless it is followed by an overt act done by one or more persons in 

furtherance of the agreement. The offence is complete, as soon as, there is 

meeting of minds and unity of purpose between the conspirators to do that 

illegal act or legal act by illegal means. Conspiracy itself is a substantive 

offence and is distinct from the offence to commit which the conspiracy is 

entered into. It is undoubted that the general conspiracy is distinct from 

number of separate offence committed while executing the offence of 

conspiracy. Each act constitutes separate offence punishable, independent 

of the conspiracy. 
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The law had developed several of different models or techniques to 

broach the scope conspiracy. One such model is that of a chain, where 

each party performs even without knowledge of other a role that aids 

succeeding parties in accomplishing the criminal objectives of the 

conspiracy. 

An illustration of a single conspiracy, its parts bound together as links in a 

chain, is the process of procuring and distributing narcotics or an illegal 

foreign drug for sale in different parts of the globe. In such a case, 

smugglers, middlemen and retailers are privies to a single conspiracy to 

smuggle and distribute narcotics. The smugglers knew that the middlemen 

must sell to retailers, and the retailers knew that the middlemen must buy 

from importers or someone or another. Thus, the conspirators at one end 

of the chain knew that the unlawful business would not, and could not, 

stop with their buyers, and those at the other end knew that is had not 

begun with their settlers. The accused embarked upon a venture in all 

parts of which each was a participant and an abettor in the sense that, the 

success of the part with which he was immediately concerned, was 

dependent upon the success of the whole. 

It should also be considered as a spoke in the hub. There is a rim to bind 

all the spokes together in a single conspiracy. It is not material that a rim 

is found only when there is proof  that each  spoke was aware of one 

another's existence, but that all promoted in furtherance of some single 

illegal objectives. 

[3] 2002   SCC  (Cri.)   978 

[Devender Pal Singh Vs. State of NCT Delhi & anr.] 

Para-40   The elements of a criminal conspiracy have been stated to be, 

(a) an object to be accomplished, (b) a plan or scheme embodying means 
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to accomplish that object, (c) an agreement or understanding between two 

or more of the accused persons whereby they become definitely 

committed to cooperate for the accomplishment of the object by the 

means embodied in the agreement, or by any effectual means, (d) in the 

jurisdiction where the Statute required an overt act. 

The essence of a criminal conspiracy is the unlawful combination and 

ordinarily the offence is complete when the combination is framed. From 

this it necessarily follows that unless the Statute so requires, no overt act 

need be done in furtherance of the conspiracy, and that the object of the 

combination need not be accomplished, in order to constitute an indictable 

offence. Law making conspiracy a crime is designated to curb 

immoderate power to do mischief which a gained by a combination of the 

means. The encouragement and support which co-conspirators give to one 

another rendering enterprises possible which, if left to individual effort, 

would have been impossible, furnish the ground for visiting conspirators 

and abettors with condign punishment.  

The conspiracy is held be continued and renewed as to all its members 

wherever and whenever any member of the conspiracy acts in furtherance 

of the common design. 

For an offence punishable under Section 120-B, the prosecution need not 

necessarily prove that the perpetrators expressly agree to do or cause to be 

done an  illegal act, the agreement may be proved by necessary 

implication. 

Para-41   No doubt, in the case of conspiracy, there cannot be any direct 

evidence. The ingredients of offence are that there should be an agreement 

between persons who are alleged to conspire and the said agreement 

should be for doing an illegal act or for doing by illegal means, an act 
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which itself may not be illegal. Therefore, the essence of criminal 

conspiracy is, an  agreement to do an illegal act and such an agreement 

can be proved, either by direct evidence or by circumstantial evidence or 

by both, and it is a matter of common experience that direct evidence to 

prove conspiracy is rarely is available. The circumstances proved before, 

during and after the occurrence have to be considered to decide about the 

complicity of the accused. 

Para-44   Privacy and secrecy are more characteristics of a conspiracy, 

than of a loud discussion in an elevated place open to public view. Direct 

evidence in proof of a conspiracy is seldom available, offence of 

conspiracy can be proved by either direct or circumstantial evidence. It is 

not always possible to give affirmative evidence, about the date of the 

formation of the criminal conspiracy, about the persons who took part in 

the conspiracy, about the object, which the objectors set before 

themselves as the object to conspiracy, and about the manner in which the 

object of conspiracy is to be carried out, all this is necessarily a matter of 

inference. 

Para-49 The conspiracies are not hatched in the open, by their nature, 

they are secretly planned, they can be proved even by circumstantial 

evidence, the lack of direct evidence relating to conspiracy has no 

consequence. 

 

[III] On the other hand, the Ld. Advocate Mr.A.D.Shah has placed 

reliance on the following decisions. 
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[1] 2009 (3)  SCC (Cri.)  66 

 [Baldev Singh Vs. State of Punjab] 

 Para-17    Conspiracy is defined in Section-120-A IPC to mean: 

"When two or more persons agree to do, or cause to be done,-  

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement is  

designated a criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence 

shall amount to a criminal conspiracy unless some act besides the 

agreement is done by one or more parties to such agreement in pursuance 

thereof. 

Explanation- It is immaterial whether the illegal act is the ultimate object 

of such agreement, or is merely incidental to that object." 

An offence of conspiracy which is a separate and distinct offence, thus, 

would require the involvement of more than one person. Criminal 

conspiracy is an independent offence. It is punishable separately, its 

ingredients being : 

(i) an agreement between two or more persons; 

(ii) The agreement must relate to doing or causing to be done either, 

(a)  an illegal act, or   

(b) an act which is not illegal in itself, but is done by illegal 

means. 

It is now, however, well settled that a conspiracy ordinarily is hatched in 

secrecy. The Court for the purpose of arriving at a finding as to whether 

the said offence has been committed or not may take into consideration 

the circumstantial evidence. While however doing so, it must be borne in 
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mind that meeting of the mind is essential; mere knowledge or discussion 

would not be sufficient. 

[2] 2009 (3)  SCC (Cri.) 646 

 [Sudhir Shantilal Mehta Vs. C.B.I.] 

"The basic ingredients of the offence of criminal conspiracy are: 

(i) an agreement between two or more persons; 

(ii) an agreement must relate to doing or causing to be done either - 

(a)   an illegal act; or 

(b) an act which is not illegal in itself, but is done by illegal 

means. 

 

It is, therefore, plain that meeting of minds of two or more persons for 

doing or causing to be done an illegal act or an act by illegal means is 

sine-qua-non of criminal conspiracy." 

"A conspiracy is always hatched in secrecy and it is impossible to adduce 

direct evidence of the common intention of the conspirators. Therefore, 

the meeting of minds of the conspirators can be inferred from the 

circumstances proved by the prosecution, if such inference is possible." 

 

"That for an offence under Section-120-B, the prosecution need not 

necessarily prove that the perpetrators expressly agreeing to do and/or 

cause to be done the illegal act, the agreement may be prove by necessary 

implication." 

"The gist of the offence of conspiracy then lies, not in doing the act, for 

effecting the purpose for which the conspiracy is formed, nor in 

attempting to do them, nor in inciting others to do them, but in the 

forming of the scheme or agreement between the parties. Agreement is 
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essential. Mere knowledge, or even discussion, of the plans is not, per se 

enough." 

"Mostly, the conspiracies are proved by the circumstantial evidence, as 

the conspiracy is seldom an open affair. Usually, both the existence of the 

conspiracies and its objects have to be inferred from the circumstances 

and the conduct of the accused. The well-known rule governing 

circumstantial evidence is that each and every incriminating circumstance 

must be clearly established by reliable evidence, the circumstance proved 

must form a chain of events, from which the only irresistible conclusion 

about guilt of the accused can be safely drawn and no other hypothesis 

against the guilt is possible."  

[IV] Thus, as per the settled provision of law, there cannot be direct 

evidence with regard to conspiracy. Therefore, the facts of the case and all 

other surrounding circumstances, should be taken into consideration while 

determining the issue of conspiracy.  Now, in this case, if we peruse the 

cross-examinations of passengers karsevaks, Railway staff, police staff, 

FSL officers and other witnesses, it appears that this is a case of total 

denial by the accused persons. The presence of only the following accused 

persons have been, either admitted or not specifically denied. 

(1) Siddiq Abdul Rahim Abdul Sattar Bakkar. On platform. 

(2) Mohmad Husen Abdul Rahim Kalota.  Near 'Á' Cabin. 

(3) Bilal Abdul Majid Sujela.    Near 'Á' Cabin.  

(4) Abdul Raheman Abdul Majid Dhantiya-  At his Tube-well. 

@ Kankatto. 

The only following two incidents have been admitted by the defence. 

(1) Quarrel took place between karsevaks and Tea-hawkers on 

platform No.1. 
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(2) Misheviour by karsevaks with muslim girls on platform No.1. 

[V]    Under the above circumstances, to make the issue of conspiracy 

narrow, the following points, are required to be taken into 

consideration: 

Point-1 Whether First chain pulling was done? If yes, by whom? 

Point-2 Whether stone pelting came to be done? If yes, by whom? 

Point-3 Whether Second chain pulling came to be done? If yes, by 

whom? 

Point-4 Whether there was any mob? If yes, of which community? 

Point-5 Whether Second time, stone pelting near 'A' Cabin came to 

be done? If yes, by whom? 

Point-6 Whether the members of mob had any weapons? If yes, the 

same were used or not? 

Point-7 Whether the members of the mob were shouting slogans or 

not? 

Point-8 Whether announcement from Ali Masjid on loud speaker      

instigating the crowd against Hindus was being done or not? 

Point-9 Whether window shutters etc. came to be broken? If yes, by 

whom? 

Point-10 Whether damaged to almost all the Coaches more 

particularly window glasses, frames and shutters came to be 

done? If yes, by whom? 

Point-11 Whether acid bottles-bulbs, burning-rags etc. were thrown 

from outside? If yes, by whom? 

Point-12 Whether vestibule of between two Coaches S-6 and S-7 

came to be cut? If yes, by whom? 



      SC No. 69 to 86/2009 and 204/2009                                                                              [329] 

 

Point-13 Whether sliding door of Coach S-6, (eastern side towards 

Godhra) came to be opened? If yes, by whom? 

Point-14 Whether the East-South corner door of Coach S-6 (Southern 

side door towards Godhra) came to be opened? If yes, by 

whom? 

Point-15 Whether any of the assailants came from onside to offside of 

the train? If yes, how and when? 

Point-16 Whether the cause of fire was short circuit or in any way, it 

was an accidental? 

Point-17 Whether there was any damage due to fire in Coach No.S-2 

and it was also accidental or due to short circuit? 

Point-18 Whether the fire originated in Coach S-6 on front side (near 

Seat No 1 to 10), in middle portion (Seat No. 31 to 40) or on 

rear side (Seat No. 61 to 72)? 

Point-19 Whether any inflammable liquid came to be used for setting 

on fire Coach No. S-6? If yes, whether it was petrol, diesel or 

kerosene? And, in how much quantity, half litre, litre or 

more? 

Point-20 Whether residues of  petrol was found in the clothes of 

passengers, seized from off side of the train? If  yes, how 

why? 

Point-21 Whether the petrol in loose form came to be purchased? If 

yes, by whom from where, in how much quantity, and  where 

the same was stored or kept? 

Point-22 Whether the petrol pump situated in Signal Faliya came to be 

sealed on the next day by Supply Department? If yes, why? 



      SC No. 69 to 86/2009 and 204/2009                                                                              [330] 

 

Point-23 Whether statements of employees of Kalabhai petrol pump 

were recorded on 10-4-2002? If yes, why and at whose 

instance? 

Point-24 Whether the statement of the employees of Day-Shift of that 

pump were recorded? If no, why? 

Point-25 Whether there was any possibility or chances for passengers 

of Coach S-6 for easy escape from the Coach, during short 

span of  time, because of stone pelting and sudden fire? 

Point-26 Whether gathering of crowd was spontaneous and the  

subsequent part of incident was a simple reaction of quarrel 

took place on platform? 

Point-27 Whether such small quarrels are not being occurred, day in    

and day out, in the Country, more particularly in overcrowed 

area, like Railway Stations, Bus Stations, Markets, Heavy 

Traffic areas etc? 

Point-28 Whether there are any incidents of such serious reactions of 

such small quarrel and that too, of train travelling? 

Point-29 Whether any such quarrel took place earlier at Rudroli or 

Dahod Railway Stations between karsevaks and muslims? 

Point-30 Whether there was any such serious reactions of those small 

quarrels? If no, why? 

Point-31 Whether any such attack was made at Godhra Railway 

Station on that day on any other train passengers?  If no, 

why? 

Point-32 What is the past Communal history of Godhra? 

Point-33 Whether some muslim Ghanchi of Godhra are communal 

minded persons? 
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Point-34 Whether earlier the incident of similar kind of fire and death 

of many persons took place in Sofiya Madresha School? 

Point-35 Whether the subsequent conduct of members of mob, other 

muslims and leaders of Godhra, abscondance of accused, 

providing of help to under trial prisoners and their families 

etc can be taken into consideration or not?(Instructions 

issued by the Government at the revant time are on record.) 

Point-36   What is the meaning of ‗ Pre-planned‘?  Whether storing of 

Petrol in huge quantity, in a nearby place, can be termed as 

"Pre-Plan" ? 

 

In the earlier part of the judgment, the answers with regard to all the 

above referred to questions, have been given with reasons, discussing all 

the relevant available material on record therefore, now at this stage, it is 

suffice to say that it would not have been possible for the assailants to 

gather near the place of incident, to make assault with deadly weapons, to  

set the Coach S-6 on fire and to kill 59 persons and to cause burn injuries 

to 48 others, within a short span of 20 minutes time, stopping the train at a 

lonely place and pouring the petrol approximately 140 liters inside the 

said Coach, if there was no pre-planned at all and no conspiracy amongst 

the assailants.    
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[85] T.I. PARADE:      (Sec.9 CrPC) 

[I] As per the prosecution Case, after the arrest of the accused persons 

concerned, as and when required, the Test Identification Parade, came to 

be conducted by the Executive Magistrate, Godhra, in presence of panch 

witnesses, following due procedure of law and taking all the possible 

precautions prior to and during the T.I. Parade. The details thereof, is as 

under: 

(A) TIP by PW-41/Exh.299 -M.L. Nalvaya, Executive Magistrate. 

No. Panch 

Nama 

Date of TIP Name of Accused 

1 302 19-08-2002 Mahammad Abdul (Chamro) 

2 305 25-11-2002 Nannu Miya Chaudhry 

3 308 20-02-2003 Jabir Binyamin Behra 

4 312 3-03-2003 1.Mehbub Yakub Mitha 

2.Ramjani B.Behra 

3.Hasan Ahmed Charkha 

4.Mehbub Khalid Chanda  

5 315 7-07-2003 Shoyeb Yusuf 

6 318 30-08-2003 Rafiq Habib 

(Original panchnamas are produced at 1030 to 1035) 

 

(B) TIP by PW-42/Exh.320 -K.C.Pasaya Executive Magistrate: 

No. Panch 

Nama 

Date of TIP Name of Accused 

1 323 12-4-2004 Yakub Abdul Sattar 

2 326 7-5-2004 Abdulkarim H.Badam 

3 329 17-6-2004 Salim Yusuf Jarda 
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4 332 12-8-2004 Abdul Rauf A. Isha 

5 335 16-8-2004 Yunus Abdul Hakk Samol 

6 337 31-8-2004 Usmangani I.Kofiwala 

7 339 1-9-2004 Ibrahim Abdul Razak 

8 342 15-10-2004 Siraj Mohmad Abdul Suleman 

9 345 19-11-2004 Faruk @ Haji Bhuriyo 

10 347 24-12-2004 Siddik Ibrahim Bakkar 

11 350 3-6-2005 Rais Husen Ismail 

12 353 3-7-2005 Irfan Abdulmajid Kalandar 

13 354 1-8-2005 Aaiyub Ismail Pataliya 

14 357 6-9-2005 Hanif @ Hani Abdulla Badam 

15 360 20-2-2006 Mehbub Ahmed Yusuf Hasan 

@ Latiko 

16 363 15-4-2006 Saukat Yusuf Ismail Mohan 

 

(C) TIP by PW-212/Exh.1092 -K.Muchhar, Executive Magistrate: 

 

No. Panch 

Name 

Date Name of Accused 

1 1097 1-9-2009 Ibrahim Adam Dhantiya 

 

 

[II]  Mr. J.M. Panchal Ld. Special Public Prosecutor, with regard   to 

settled principles about T.I. Parade, has drawn attention of this Court to 

the following decisions.  
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[1] AIR  1971  SC  708 

 [The State of U.P. Vs. Rajju and others] 

Para-13   That it was not necessary for the State to hold identification 

parade, when according to the prosecution, they were arrested at the spot.  

If the accused felt that the witnesses would not be able to identify them, 

they should have requested for an identification parade. 

[2] 2000  SCC  (Cri.)  113 

[Ramabhai  Naranbhai Patel and others  Vs. State of  Gujarat]  

Para-20  Even assuming, as submitted by learned counsel for the 

appellants that, the evidence of these two injured witnesses i.e. Bhogilal 

Rabchhodbhai and Karsanbhai Vallabhbhai identifying the accused in the 

Court may be treated to be of no assistance to the prosecution, the fact 

remains that, these eye-witnesses were seriously injured and they could 

have easily seen the faces of the persons assaulting them and their 

appearance and identity would well remain imprinted in their minds, 

especially when they were assaulted in broad daylight. They could not be 

said to be interested in roping in innocent persons by shielding the real 

accused who had accused who had assaulted them. 

Para-21   So far as witness Niruben was concerned, she is the wife of the 

deceased Ramanbhai Mohanbhai. The accused mounted an assault on her 

husband in her bedroom and even though, she might not be knowing the 

accused earlier, the faces of the accused mounting such an assault and 

which caused fatal injuries to her husband can easily be treated to have 

been imprinted in her mind and when she could identify these accused in 

the Court, even in the absence of an identification parade, it could not be 

said that her deposition was unnatural of she was trying to falsely rope in 

the present accused by shielding the real assaulters of her husband.   
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[3] 2000   SCC   (Cri.)   343 

 [S.N.Dube  Vs. N.B.Bhoir and others] 

Para-21   Any way this infirmity of not holding a test identification 

parade does diminish the evidentiary value of the identification of these 

accused by this witness in the Court. If this was the only evidence 

regarding the identification of those accused, we would have held that, it 

was not sufficient for convicting any of those four accused. But it stands 

corroborated by the evidence of another eye-witness and also, by the 

confessions of A-1  to  A-4,  if they are held admissible and voluntary. 

[4] 2001  (3)  SCC  468 

 [Daya Singh  Vs.  State of Haryana] 

Para-13   The purpose of test identification is, to have corroboration to 

the evidence of the eye-witnesses, in the form of earlier identification and 

that, substantive evidence of a witness is the evidence in the Court. If that 

evidence is found to be reliable then, absence of corroboration by test 

identification would not be in any way material. 

[5] 2002 (1)  GLR  176 

 [Vinugiri Motigiri Vs. State of Gujarat] 

Para-18   There is a difference between persons unknown and persons 

whose names may not be known. Latter may not necessarily, be persons 

not known to the witnesses, through the witness dose not know their 

names. If you know your neighbour by face, but do not know his name, he 

does not thereby, become an unknown person. An unknown person would 

be a person whose identity is not perceived by the witness, either by looks 

or by name. A person known need not be an acquaintance. 

We are satisfied that the witnesses who did not name the accused Nos. 5 

and 6  initially had already known them by face and were in a position to 

identify them as persons who were amongst the assailants. Failure to hold 
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an identification parade does not make inadmissible the evidence of 

identification in Court. 

The evidence of identification is a relevant piece of evidence under 

Section - 9 of the Evidence Act, at the trial identification by the witnesses 

of an accused is substantive evidence though in herently of a weak 

character. The evidence of identification in test identification parade is not 

a substantive evidence, but is only corroborative evidence, which falls in 

the ream of investigation. The substantive evidence is, the statement of 

witness made in Court. 

If a witness identifies the  accused  in Court, for the first time after a long 

time, the probative value of such uncorroborated evidence becomes 

minimal, so much so that it becomes unsafe to rely on such a piece of 

evidence. But, if a witness has known an accused earlier, in such 

circumstance which lend assurance to identification by him in Court and 

if there is no inherent improbability or inconsistency, there is no reason 

why his statement in Court about the identification of accused should not 

be relied upon as any other acceptable but uncorroborated testimony. 

[6] 2008  Cri.L.J.  3036 

 [Mahabir  Vs.  State of Delhi] 

Para-12   Apart from the clear provisions of Section - 9 of the Evidence 

Act, the position in law is well settled by a catena of decisions of this 

Court. The facts, which establish the identity of the accused persons, are 

relevant under Section - 9 of the Evidence Act. As a general rule, the 

substantive evidence of a witness is the statement made in Court. The 

evidence of mere identification of the accused person, at the trial for the 

first time is from its very nature inherently of a weak character. The 

purpose of prior test identification, therefore, is to test and strengthen the 
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trustworthiness of that evidence. It is accordingly, considered a safe rule 

of prudence to generally look for corroboration of the sworn testimony of 

witnesses in Court as to the identity of the accused who are strangers to 

them, in the form of earlier identification proceedings. This rule of 

prudence, however, is subject to exceptions, when, for example, the Court 

is impressed by a particular witness on whose testimony, it can safely 

rely, without such or other corroboration. The identification parades 

belong to the stage of investigation, and there is no provision in the Code, 

which obliges the investigating agency to hold, or confers a right upon the 

accused to claim, a test identification parade. They do not constitute 

substantive evidence and these parades are essentially governed by 

Section-162 of the Code. Failure to hold a test identification parade would 

not make inadmissible the evidence of identification in Court. The weight 

to be attached to such identification should be a matter for the Courts of 

fact. In appropriate cases, it may accept the evidence of identification, 

even without insisting on corroboration. 

 

[III]) As against this, Ld. Advocate Mr.A.A.Hasan, for the defence 

has cited the following decision with regard to T.I. Parade: 

 

[1] AIR   1960  SC  1340 

 [Vaikuntam Chandrappa Vs.  State  of A.P] 

Para-6   This witness did not know any of the assailants from before. 

Therefore, after the arrest of the assailants, seven of them (except 

Vaikuntam Narayana) were put up for identification by him. These seven 

were mixed with thirty-nine others persons. P.W.1 picked out three out of 

seven suspects and also picked out six, out of the remaining thirty-nine. 
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Thus, in effect, he made three correct identifications and made six 

mistakes at the identification parade. It was urged that in the 

circumstances, the identification by this witness, even though he was 

disinterested, was unreliable and could not be used as corroboration of the 

evidence of the driver. 

Para-7    The question is whether in these circumstances, the evidence of 

this witness when he picked out this accused for the first time in the 

Sessions Court can be used as corroboration of the statement of  P.W.3. It 

is again true that the substantive evidence of the witness is his statement 

at the trial, but in these circumstances when the witness failed to pick out 

this accused both in the identification parade as well as in the Committing 

Magistrate's Court, it would, in our opinion, be entirely incorrect to rely 

upon this belated identification in the Sessions Court. The evidence of this 

witness therefore, must be rejected on account of these reasons so far as 

this accused is concerned. 

[2] AIR  1970  SC  1321 

 [Budhsen  Vs. State of  U.P] 

Para- 7   As a general rule, the substantive evidence of a witness is a 

statement made in Court. The evidence of mere identification of the 

accused person at the trial for the first time is from its very nature 

inherently of a weak character. The evidence in order to carry conviction 

should ordinarily clarify as to how and under what circumstances, he 

came to pick out the particular accused person and the details of the part 

which the accused played in the crime in question, with reasonable 

particularity. The purpose of a prior test identification, therefore, seems to 

be to test and strengthen the trustworthiness of that evidence. It is 

accordingly, considered a safe rule of prudence to generally look for 
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corroboration of the sworn testimony of witnesses in Court, as to the 

identity of the accused who are strangers to them, in the form of earlier 

identification proceeding. There may, however, be exceptions to this 

general rule, when, for example, the Court is impressed by a particular 

witness, on whose testimony it can safely rely, without such or other 

corroboration. 

Para-18  Before us the entire case depends on the identification of the 

appellants and this identification is founded solely on test identification 

parades. The High Court does not seem to have correctly appreciated the 

evidentiary value of these parades though they were considered to be the 

primary evidence in support of the prosecution case. It seems to have 

proceeded on the erroneous legal assumption that it is a substantive piece 

of evidence and that on the basis of that evidence alone the conviction can 

be sustained. And then that Court also ignored important evidence on the 

record in regard to the manner in which the test identification parades 

were held, and other connected circumstances suggesting that they were 

held more or less in a mechanical way without the necessary precautions 

being taken to eliminate unfairness. This is clearly an erroneous way of 

dealing with test identification parades and has caused failure of  justice. 

 

[3] AIR  1981  SC  1392  

 [Wakil Singh Vs. State of Bihar] 

Para-2   In the instant case we may mention that none of the witnesses in 

their earlier statements or in oral evidence gave any description of the 

dacoity whom they have alleged to have identified in the dacoity nor did 

the witnesses give any identification marks viz., stature of the accused or 

whether they were fat or thin or of a fair colour or of black colour. In 
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absence of any such description.   It will be impossible for us to convict 

any accused on the basis of a single identification in which case the 

reasonable possibility of mistake in identification cannot be excluded. 

The High Court also ignored the fact that the identification was made at 

the T.I.parade about 31/2  months after the dacoity  and in view of such a 

long laps of time, it is not possible for any human being to remember, the 

features of the accused and he is, therefore, very likely to commit 

mistakes. 

[4] AIR   1982  SC  839 

[Mohanlal Gangaram Gehlani Vs. State of Maharashtra] 

Para-20  As Shetty did not know the appellant the occurrence and no Test 

Identification parade was held to test his power of identification and be he 

was also shown by the police before he identified the appellant in Court, 

his evidence becomes absolutely valueless on the question of 

identification. On this ground alone, the appellant is entitled to be 

acquitted. 

Para-25   In these circumstances, therefore, if the appellant was not 

known to him before the incident and was identified for the first time in 

the Court in the absence of a test identification parade the evidence of 

P.W.3 was valueless and could not be relied upon. 

[5] AIR  1991  SC  1468 

 [Bollavaram Pedda Narsi Reddy Vs. State of A.P] 

Para-8   In a case where the witness is a stranger to the accused and he 

identifies the accused person before the Court for the first time, the Court 

will not ordinarily accept that identification as conclusive. It is to lend 

assurance to the testimony of the witnesses that evidence in the form of an 

earlier identification is tendered. If the accused persons are got identified 
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by the witness soon after their arrest and such identification does not 

suffer from any infirmity that circumstance lends corroboration to the 

evidence given by the witness before the Court. But in a case where the 

evidence before the Court is itself shaky, the identification before the 

magistrate would be of no assistance to the prosecution. 

Para-11   When persons who have already known the accused persons to 

be identified are mixed up with the witnesses, the test identification is 

clearly vitiated and is futile. Value of identification parade depends on the 

effectiveness and the precautions taken against the identifying witness 

having an opportunity of seeing the persons to be identified before they 

are paraded with others and also against the identifying witness being 

provided by the investigating authority with other unfair aid or assistance 

so as to facilitate the identification of the accused concerned. Therefore, 

the evidence of the earlier identification in this case is unacceptable. 

[6] AIR  1993  SC  931 

[Tahir Mohammad Kamad Girendra Singh & anrVs. State of  MP] 

Para-10   As rightly pointed by the learned counsel for the accused, it is 

also surprising as to why the accused persons who were arrested even on 

the evening of 3-6-73 had been kept in the police station till 5-6-73. The 

trial Court appears to have stained itself very much in giving an 

explanation in support of the prosecution, as regards the delay in 

judicially remanding these accused persons on the fifth June. The 

identification parade took place on 18-6-73. 

At any rate a great doubt is entertained with regard to fixing the identity 

of all the accused. 

[7] AIR  1993  SC  2618 

 [Girja Shankar  Vs. State of U.P.] 
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Para-12   The occurrence took place when the sun was seting and there 

was day-light meaning twilight and comparatively there was less light in 

the gallery which was a covered one. From the evidence of these three 

witnesses, it is clear that there was a little opportunity to see the faces of 

the culprits and that too, for a few moments only. It is needless to say that 

their minds were highly disturbed on account of the suddenness of the 

occurrence and the firing of a number of shots in quick succession. 

As already noted Pws 1, 7 and 9 did not have the sufficient opportunity to 

see the culprits and the long delay in holding the parade affects their 

evidence. Apart from this, the accused had been complaining that they 

were taken from place to place and ultimately, were transferred to District 

Jail, Orai. PW 13, a local resident stated that on the day following the 

arrest of these accused persons, they were taken to Police Lines by PW 53  

and at that time, they saw the faces of the accused uncovered and at that 

place, PWs 3, 6, 7, 12 were also present. There was every possibility that 

they would pass on the information to the other witnesses. 

[8] AIR 1999  SC  1086 

 [Vijayan RanjanVs. State of Kerala] 

Para- 8   The High Court unfortunately appears to have taken a view that 

the identification of accused by PW-4 in the Test Identification Parade 

should be relied upon. We are unable to agree with this conclusion 

particularly when it is apparent from the prosecution material that much 

before the holding of Test Identification Parade, photograph of the 

accused Vijayan had been published in the newspaper and because of 

certain sensation in the locality, it had lot of publicity and there was 

sufficient opportunity for the witness being shown the accused person. 
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Para-9   PW-7 was the person who saw the accused boarding auto 

rikshaw which was driven by PW-2. Though PW-7 also had identified 

accused in the Test Identification Parade which and been conducted by 

the Magistrate PW-61, but in the Court, he could not identify the accused 

and, therefore, the so called identification in Test Identification Parade 

loses its importance. 

[9] AIR   2003  SC  1088 

 [Bhagwan Singh Vs. State of M.P] 

Para-17   In our considered opinion, the evidence of the child witness 

suffers from serious infirmity due to omission of the prosecution in not 

holding test identification parade and not examining Agyaram to whom as 

alleged, the child first met after the incident. 

[10] 2003 (3)  GLH  584 

[Mohmad Salim Abdul Razaq & ors.Vs State of Gujarat] 

Para-31 The actual evidence, regarding identification, is that which is 

given by the witnesses in the Court. The fact that a particular witness has 

been able to identify the accused at an Identification Parade, is only a 

circumstance, corroborative of the identification in the Court. The earlier 

identification made by a witness at the Identification Parade has, by itself, 

no independent value. This view has now been affirmed in a number of 

cases by the Supreme Court.  

 

[11] 2004 Cr. L.J. 4664 

 [D.Gopalakrishnan Vs. Sadanand Naik and ors.] 

Para-8   The witnesses had no occasion to properly identify the assailants 

as they had no previous acquaintance with them. The witnesses had been 

traveling in a vehicle while going to the factory, and if a group of workers 
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were seen by them while traveling, if may not be easier for them to 

identify them. 

[12] 2007   Cr.L.J. 2740 

[Ravi @ Ravichandra Vs. State Rep. by Inspection of Police] 

Para-17    It is no doubt true that the substantive evidence of 

identification of an accused is the one made in the Court. A judgment of 

conviction can be arrived at even if no test identification parade has been 

held. But when a First Information Report has been lodged against 

unknown persons, a test identification parade in terms of Section-9 of the 

Evidence Act, is held for the purpose of testing the veracity of the witness 

in regard to his capability of identifying persons who were unknown to 

him. The witnesses were not very sure as to whether they had seen the 

appellant before. Had the accused been known, their identity would have 

been disclosed in the First Information Report. PW-1 for the first time 

before the Court stated that he had known the accused from long before, 

but did not know their names earlier, although he came to know of their 

names at a later point of time.  

Para-18   In a case  of this nature, it was incumbent upon the prosecution 

to arrange a test identification parade. Such test identification parade was 

required to be held as early as possible so as to exclude the possibility of 

the accused being identified either at the police station or at some other 

place by the concerned witnesses or with reference to the photographs 

published in the newspaper. A conviction should not be based on a vague 

identification. 

[13] 2007 Cr. L.J. 3514     (Para-7) 

 [Heera & Anr. Vs. State of Rajasthan] 

 2008 (2)  GLH  536   (Para-11) 

 [Mahabir Vs. State of Delhi] 
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It is trite to say that the substantive evidence is the evidence of 

identification in Court. Apart from the clear provisions of Section-9 of the 

Evidence Act, the position in law is well settled by a catena of decisions 

of this Court. The facts, which establish the identify of the accused 

persons, are relevant under Section-9 of the Evidence Act. As a general 

rule, the substantive evidence of a witness is the statement made in Court. 

The evidence of mere identification of the accused person at the trial for 

the first time is from its very nature inherently of a weak character. The 

purpose of aprior test identification, therefore, is to test and strengthen the 

trustworthiness of that evidence. It is accordingly considered a safe rule of 

prudence to generally look for corroboration of the sworn testimony of 

witnesses in Court as to the identify of the accused who are strangers to 

them, in the form of earlier identification proceedings. This rule of 

prudence, however, is subject to exceptions, when, for example, the Court 

is impressed by a particular witness on whose testimony it can safely rely, 

without such or other corroboration. The identification parades belong to 

the stage of investigation, and there is no provision in the Code which 

obliges the investigating agency to hold, or confers a right upon the 

accused to claim, a test identification parade. They do not constitute 

substantive evidence and these parades are essentially governed by 

Section-162 of the Code. Failure to hold a test identification parade would 

not make inadmissible the evidence of identification in Court. The weight 

to be attached to such identification should be a matter for the Courts of 

fact. In appropriate cases it may accept the evidence of identification even 

without insisting on corroboration. 
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[14] 2008 (5)  SBR   259 

 [Mahabir Vs.  State of Delhi] 

Para-11   The necessity for holding an identification parade can arise 

only, when the accused are not previously known to the witnesses. The 

whole idea of a test identification parade is that witnesses who claim to 

have seen the culprits at the time of occurrence are to identify them from 

the midst of other persons without any aid or any other source. The test is 

done to check upon their veracity in other words, the main object of 

holding an identification parade, during the investigation stage, is to test 

the memory of the witnesses based upon first impression and also, to 

enable the prosecution to decide whether all or any of them could be cited 

as eye-witnesses of the crime. 

[15] 2009  (5-6)   SBR  500 

 [Hem Singh @ Hemu  Vs. State of Haryana] 

Para-10  Courts, as is well known, ordinarily, do not give much credence 

to identification made in the Court for the  first time and that after a long 

time. 

Para-11   In the present case, P.W.1, 2 and 3 in their depositions admitted 

that they had not been knowing the accused from before and despite so, 

no test identification parade was held. The accused persons having been 

identified for the first time in the Court, it is difficult for any Court to rely 

upon the same and that too, after such a long time.  

[IV] Mr.Y.A.Charkha, Ld. Advocate for the defence, placed reliance 

on the following decision: 

AIR  1976  SC  2488 

 [State of Orissa   Vs.  Brahmananda Nanda] 

Where in a murder case entire prosecution case depended on evidence of a 

person claiming to be eye-witness and this witness did not disclose the 
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name of assailant for a day and half after incident and explanation offered 

for non disclosure was unbelievable. 

[V] Mr.I.M.Munshi, Ld. Advocate for the defence, placed reliance 

on the following decisions: 

[1] 1981  Cri.L.J.   1014 

 [Wakil Sing Vs. State of Bihar] 

Para-2    In the instant case we may mention that none of the witnesses in 

their earlier statements or in oral evidence gave any description of the 

dacoits whom they have alleged to have identified in the dacoity, nor did 

the witnesses give any identification marks viz., stature of the accused or 

whether they were fat or thin or of a fair colour or of black colour. In 

absence of any such description, it will be impossible for us to convict any 

accused on the basis of a single identification, in which case the 

reasonable possibility of mistake in identification cannot be excluded. For 

these reasons, therefore, the trial Court was right in not relying on the 

evidence of witnesses and not convicting the accused who are identified 

by only one witness, apart from the reasons that were given by the trial 

Court. The High Court however has chosen to rely on the evidence of a 

single witness, completely overlooking the facts and circumstances 

mentioned above. The High Court also ignored the fact that the 

identification was made at the T.I. parade about 3½ months after the 

dacoity and in view of such a long lapse of time it is not possible for any 

human being to remember, the features of the accused and he is, therefore, 

very likely to commit mistakes. In these circumstances unless the 

evidence is absolutely clear, it would be unsafe to convict an accused for 

such a serious offence on the testimony of a single witness. 
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[2] 1997  Cr.L.J.  370 

 [Jaspalsing @ Pali  Vs. State of Punjab] 

Para-13    It is common premise that although the appellants were 

arrested on 27/07/1991, yet the Investigating Agency did not hold T. I. 

parade. The identification of the appellants in the Court made by Gurjant 

Singh (PW-3)) and Ram Singh(PW-4) cannot be accepted with certainty 

as reliable identification. If this be so, the attempt of the prosecution to 

establish the identity of the accused in the present crime has to be rejected 

and, therefore, it is not possible to connect any of the appellants with the 

present crime. 

[3] 1998  Cri.L.J.  2534 

 [Shaikh Ummar Ahmed Shaikh Vs. State of Maharashtra] 

Para-8  No doubt, the evidence of identification parade is not a 

substantive evidence, but its utility is for purposes of corroboration. In 

other words, it is utilised for corroboration of the sworn testimony of 

witnesses in Court as to the identity of the accused who are strangers to 

them. The real and substantive evidence of the identity of the accused 

comes when witnesses give statement in the Court, identifying the 

accused. It is true that in the present case, PW-2 and PW-11 identified the 

two accused who are the appellants before us in the Court. But, the 

question arises; what value could be attached to the evidence of identity of 

accused by the witnesses in the Court when the accused were possibly 

shown to the witnesses before the identification parade in the police 

station. The Designated Court has already recorded a finding that there 

was strong possibility that the suspects were shown to the witnesses. 

Under such circumstances, when the accused were already shown to the 

witnesses, their identification in the Court by the witnesses was 
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meaningless. The statement of witnesses in the Court identifying the 

accused in the Court lost all its value and could not be made basis for 

recording conviction against the accused. The reliance of evidence of 

identification of the accused in the Court by PW-2 and PW-11 by the 

Designated Court, was an erroneous way of dealing with the evidence of 

identification of the accused in the Court by the two eye-witnesses and 

had caused failure of justice. 

[4] 2004 ALD (Cri) (1)  975 

 [Shaikh Khurshid Vs. State of Andhra Pradesh] 

Para-10      It is very difficult for a person to identify the assailants who 

had an opportunity to see them for a few minutes at an odd hour, and to 

recollect the features of the accused after lapse of one year, unless there 

were considerable striking features of the assailants, which could be 

remembered. P. W-1 did not give in Ex. Pl such features. Even when he 

was examined before the trial Court, he has not given any descriptive 

particulars of the assailants. He has not given any reason how he could be 

in a position to identify appellant-accused No.3 one year later. It is not the 

case of P.W. I that because of some striking features of the appellant, he 

could be in a position to recollect the same and identify the appellant even 

after a lapse of long time. No doubt, the Test Identification Proceedings 

are not substantive evidence, but are only part of investigation to know 

the actual assailants. But, at the same time, it is expected from P.W-1 to 

give some reasons as to how he could be in a position to identify the 

accused. Those reasons are lacking in this case. 

 

[VI] Reference may also be made to the following decisions: 
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[1] AIR 2001 SC 1188                  

[Dayasinh Vs. State of Haryana] 

TIP: The purpose of T I parade is to have corroboration to the evidence of 

the eye-witnesses in the form of earlier, identification and that substantive  

evidence of a witness is the evidence in the Court. If that evidence is 

found to be reliable  then absence of corroboration by T I parade would 

not be in any way material.  

[2] AIR 2002 SC 3325                   

[Dana Yadav @ Danu and  others Vs. State of Bihar] 

The previous identification in the T I parade is a check valve to the 

evidence of identification in Court of an accused by a witness and the 

same is a rule of prudence and not law. In exceptional circumstance only, 

evidence of identification for the first time in Court, without the same 

being corroborated by previous identification in the T I parade or any 

other evidence, can form the basis of conviction. 

It is well settled that no T I parade is called for  and it would be waste of 

time to put him up for identification, if the victim mentions name of the 

accused in the FIR or he is known to the prosecution witnesses from 

before.  

[3] AIR  2003  SC  2669                   

 [Malkhansingh and ors.  Vs.  State of Madhya Pradesh] 

Failure to hold a test identification parade would not make inadmissible 

the evidence of identification in Court. The weight to be attached to such 

identification should be a matter for the Courts of fact. In appropriate 

cases, it may accept the evidence of identification even without insisting 

on corroboration. 
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[4] AIR  2004  SC   1253          

 [Ashfaq  Vs.  State of NCT of Delhi] 

In the instant case among the accused one was already known to the 

inmates of house on account of having white-washed their house, accused 

have entered their house and was for quite some time present there 

holding them at ransom by directing and using threat to relieve them of 

the valuables on which they could lay their hands, in circumstances it 

would be too much to claim, in spite of all these, that the evidence of 

prosecution witnesses could not be either sufficient to properly identify 

the accused or relied upon against the accused in the absence of proper 

test identification parade. 

[5] AIR  2007   SC  1729            

[Ravi @ Ravichandran Vs. State Rep.by Inspector of Police] 

TI Parade:  It is no doubt true that the substantive evidence of 

identification of an accused is the one made in the Court. A judgment of 

conviction can be arrived at even if no test identification parade has been 

held. But when a First Information Report has been lodged against 

unknown persons, a test identification parade in terms of Section-9 is held 

for the purpose of testing the veracity of the witness in regard to his 

capability of identifying who were unknown to him. Such test 

identification parade is required to be held as early as possible so as to 

exclude the possibility of the accused being identified either at the police 

station or at some other place by the concerned witnesses or with 

reference to the photographs published in the newspaper. 

Where the manner in which occurrence took place as well as conduct of 

prosecution witnesses do not lead to an inference that the accused has 
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been properly identified, the conviction is not sustainable and the accused 

is at least entitled to benefit of doubt. 

[6]  AIR  2007   SC  2425              

 [Heera and anr. Vs. State of Rajasthan] 

It is trite to say that the substantive evidence is the evidence of 

identification in Court. Apart from the clear provisions of Section-9 of the 

Evidence Act, the position in law is well settled by a catena of decisions 

of this Court. The facts, which  establish the identity of the accused 

persons, are relevant under Sections-9 of the Evidence Act. As a general 

rule, the substantive evidence of a witness is  the statement made in Court. 

The evidence of mere identification of the accused person at the trial for 

the first time is from its very nature inherently of a weak character. The 

purpose of a prior test identification, therefore, is to test and strengthen 

the trustworthiness of that evidence. It is  accordingly considered a safe 

rule of prudence to generally look for corroboration of the sworn 

testimony of witnesses in Court as to the identity of the accused who are 

strangers to them, in the form of earlier identification proceedings. This 

rule of prudence, however, is subject to exceptions when, for example, the 

Court is impressed by a particular witness on whose testimony it can 

safely rely, without such or other corroboration. The identification 

parades belong to the stage of investigation, and there is no provision in 

the Code which obliges the investigating agency to hold or confers a right 

upon the accused to claim, a test identification parade. They do not 

constitute substantive evidence and these parades are essentially governed 

by Section-162 of the Code. Failure to hold a test identification parade 

would not make inadmissible the evidence of identification in Court. The 

weight to be attached to such identification should be a matter for the 
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Courts of fact. In appropriate cases it may accept the evidence of 

identification even without insisting on corroboration. 

[7]  AIR  2008  SC  2343           

 [Mahabir Vs. State of Delhi] 

Identification tests do not constitute substantive evidence. They are 

primarily for the purpose of helping the investigating agency with an 

assurance that their progress with the investigation into the offence is 

proceeding on the right lines. The identification can only be used as 

corroborative of the statement in Court. 

The necessity for holding an identification parade can arise only when the 

accused are not previously known to the witnesses. 

It is desirable that a test identification parade should be conducted as soon 

as possible after the arrest of the accused. 

The evidence of mere identification of the accused person at the trial for 

the first time is from its very nature inherently of a weak character. The 

purpose of prior test identification, therefore, is to test and strengthen the 

trustworthiness of that evidence. It is accordingly considered a safe rule of 

prudence to generally look for corroboration of the sworn testimony of 

witnesses in Court as to the identity of the accused who are strangers to 

them, in the form of earlier identification proceedings. 

[8]  AIR  2009   SC 2609                          

 [Ankush Maruti Shinde & ors. Vs. State of Maharashtra] 

The object of conducting T.I.Prade is twofold. First is to enable the 

witnesses to satisfy themselves that the prisoner whom they suspect is 

really the one was seen by them in connection with the commission of the 

crime. Second is to satisfy the investigating authorities that the suspect is 

the real person whom the witnesses had seen in connection with the said 



      SC No. 69 to 86/2009 and 204/2009                                                                              [354] 

 

occurrence. T.I. Parades are not primarily meant for the Court. They are 

meant for investigation purposes. 

[9]  AIR  2010  SC  942                               

 [Mulla and anr Vs. State of U.P.] 

Now, let us consider the arguments of the learned amicus curiae on 

the delay in conducting the test identification parade. The evidence of test 

identification is admissible under Section-9 of the Indian Evidence Act. 

The Identification parade belongs to the stage of investigation by the 

police. The question whether a witness has or has not identified the 

accused during the investigation is not one which is in itself relevant at 

the trial. The actual evidence regarding identification is that which is 

given by witnesses in Court. There is no provision in the Cr.P.C. entitling 

the accused to demand that an identification parade should be held at or 

before the inquiry or the trial. The fact that a particular witness has been 

able to identify the accused at an identification parade is only a 

circumstance corroboration of the identification in Court. 

Failure to hold test identification parade does not make the evidence of 

identification in Court inadmissible, rather the same is very much 

admissible in law. Where identification of an accused by a witness is 

made for the first time in Court, it should not form the basis of conviction. 

Identification tests do not constitute substantive evidence. They are 

primarily meant for the purpose of helping the investigating agency with 

an assurance that their progress with the investigation into the offence is 

proceeding on the right lines. The identification can only be used as 

corroborative of the statement in Court. 
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[10]  AIR  2010  SC  2143                         

  [Ram Babu Vs. State of U.P.] 

The purpose of test identification parade is to test and strengthen 

trustworthiness of the substantive evidence of a witness in Court. It is for 

this reason that test identification parade is held under the supervision of a 

Magistrate to eliminate any suspicion or unfairness and to reduce the 

chances of testimonial error as Magistrate is expected to take all possible 

precautions. 

[11] 2009(1) GLR  245                

[Sarvansing Omkarsing Rathod Vs. State] 

TI Parade: Even in absence of T I Parade, evidence regarding 

identification in Court would be admissible provided witnesses had 

opportunity to see the face of accused or any special feature.  

[VII]   Thus, from the provisions of Section 9 of the Evidence Act and 

the above referred to decisions, it is crystal clear that: 

   T.I.Parade is not a substantive evidence. 

           Even in absence of TIP, identification in the Court is admissible. 

In appropriate cases, Court may rely upon the evidence of identification, 

even without insisting on corroboration.   

 In case of known person, TIP is not required. 

          Accused cannot make demand for holding TIP.    

Now, in the present case, it appears from the cross-examination of the 

Exicutive Magistrates that at the time of TIP, many times, the persons 

who were selected as Dummy persons, were the hawkers of the Godhra 

Railway Station belong to Hindu Community and the Panchas were either 

Petitioner Writers or Stamp Venders or approved Shop-keepers connected 

with the office of the Executive Magistrate.  
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With regard to the evidentiary value of the TIP Panchnamas concerned, 

the same will be dealt with and determined, as and when required, in the 

later part of the judgment.   

 

[86] RECOVERY/DISCOVERY OF MUDDAMAL ARTICLES  ETC.  

             (Sec. 27 of the Evidence Act)                  

[I]   The assence of Section 27 of the Evidence Act is that it was enacted 

as a provisio to the two preceding Sections 25 and 26, which imposed  a 

complete ban, on the admissibility of any confession made by an accused, 

either to the police or to anyone, while the accused is in police custody. 

The object of making a provision in Section 27 was to permit a certain 

portion of the statement, made by an accused to a police officer, 

admissible in evidence, whether or not such statement is confessional or 

non-confessional. Nonetheless, the ban against admissibility would stand 

lifted, if the statement distinctly related to a discovery of fact. A fact can 

be discovered by the police (Investing Officer) pursuant to an information 

elicited from the accused, if such disclosure was followed by one or more 

of a variety of cuases. Recovery of an object is only such cause. Recovery 

or even production of object by itself need not necessarily result in 

discovery of a fact. That is why Sir John Beaumont said   in Pulkuri 

Kottaya Case(AIR 1947 PC 67) that ― it is fallacious to treat the ‗fact 

discovered‘ within the Section as equivalent to the ‗object produced‘ 

The ratio in the case of Kottaya, has become locus classicus and even the 

lapes of half a century, after its pronouncement, has not eroded its 

forensic worth.   

[II] Ld. Advocates for the defence have drawn the attention of this Court, 

to the recovery/discovery panchnamas concerned, as well as evidence of 
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the panch witnesses, as also the Investing Officers and thereby, tried to 

bring to the notice of the Court that: 

Most of the seizure panchnamas do not fall within the scope of the 

provisions of Section-27 of the Evidence Act. 

Most of the muddamal articles, came to be seized from the open space. 

 

Joint recovery/discovery is not permissible in law. 

 

Panch Witnesses are not of nearby area and most of them belong to Sindhi 

Community. 

[III]   Mr. A.A.Hasan Jd. Advocate for the defence has placed 

reliance on the following decisions: 

[1] AIR  1963  SC  1113 

 [Prabhoo  Vs.  State of Uttar Pradesh] 

Para-10  From the mere production of the blood stained articles by the 

appellant, one cannot come to the conclusion that the appellant committed 

the murder. 

[2] 2000  Cri.L.J.   2955 

 [Jagdish and anr.  Vs. State  of  M.P.] 

Para-11    So far as the recoveries were concerned, the star witnesses are 

again the same witness who were stated to have at the scene of occurrence 

a little later and who are related to the deceased. In the absence of 

independent witnesses being present at the time when panchnamas were 

written or recoveries were made, the trial Court rightly did not rely on the 

same. 

[3] 2002 Cri.L.J.  1474 

 [Bhupan  Vs.  State of Madhya Pradesh] 

Para-9   Mere fact of the prosecution having recovered a sword at the 

instance of the appellant, on facts and circumstances of this case, would 
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not permit us to base a conviction under Section 302, I.P.C. in the 

background of the fact that almost all other evidences produced by the 

prosecution are disbelieved by the Courts below. 

[4] 2007 (2)   G.L.R.  1511 

 [Valand Baldev Jayantilal  Vs. State of Gujarat] 

Para-17.1.1   We find that the recovery is not supported by independent 

witnesses. Panch witnesses have not supported the recovery. We find that 

the investigating agency has not carried out the investigation in a 

satisfactory manner. 

When the independent witnesses have not supported the prosecution case. 

We do not propose to run the risk of accepting the deposition of the 

Investigating Officer to set aside the acquittal. 

[5] 2008 (1)  SBR  520 

 [Keshav  Vs.  State  of  Maharashtra] 

Para- 9   Discovery of knife at the behest of the appellant, also looses 

much significance as the prosecution's case itself is that the death was 

caused by inflicting an injury by a hard and blunt substance. Discovery, in 

terms of Section 27  of the Evidence Act would have been admissible in 

evidence, provided the recovery was that of a fact which was relevant to 

connect the same with the commission of crime. Recovery of a weapon at 

the instance of the accused which has no nexus with the cause of death of 

the deceased is inadmissible in evidence. 

[6] 2008  (2)   SBR  248 

 [Mani  Vs.  State of Tamil Nadu] 

Para-20   It would be impossible to believe that the inspector did not 

search the nearby spots and that all the articles would remain in open 

unguarded till 6
th
 December, 1996, when the discovery had allegedly been 

made. This was nothing, but a farce of discovery and could never have 
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been accepted particularly because all the discovered articles were lying 

bare open barely 300 feet from the body of the deceased Sivakumar. 

[7] 2009  (1)  GLR  790 

[Dahyabhai Revabhai Chamar and ors Vs. State of Gujarat] 

Para-35  In this panchnama, it is recorded that all the six accused in the 

presence of panchs voluntarily stated that they were prepared to discover 

the weapons, they had used by which they had beaten the opposite party 

on 17-12-1997 and upon this information jointly received from the 

accused, Investigating Officer and the panchs took the accused to search 

the discovery. Therefore, this is most unsatisfactory mode of proving 

important piece of evidence permissible under Section 27 of the Evidence 

Act. In addition to this, it may be noted that all the discovery by each 

accused is from an open place. Therefore, the evidence of discovery is not 

at all satisfactory. 

[IV]    Mr.I.M.Munshi, Ld. Advocate for the defence has also drawn 

the attention of this Court to the following decisions: 

[1] 1994  Cri.L.J.  1 

 [Vatsala Vs. State of Kerala] 

Para-4   Suffice it to say that the article seized appears to have been not 

kept in proper custody and proper form so that the Court can be sure that 

what was seized only was sent to the Chemical Examiner. There is a big 

gap and an important missing link. In the mahazar Ex. P - 2 which is 

immediately said to have been prepared, there is nothing mentioned as to 

under whose custody it was kept after seizure. Unfortunately for the 

prosecution even PW-6 does not say that he continued to keep it in his 

custody under seal till it was produced in the Court on 14-1-88. The 

evidence given by PW6 Police Sub-Inspector, who seized the article is 
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absolutely silent as to what he did with the seized article till it was 

produced in the Court. As a matter of fact he did not produce it in the 

Court. 

Therefore the evidence adduced is wholly insufficient to conclude that 

what was seized from the appellant alone was sent to the Chemical 

Examiner. 

[2] 2003  Cri.L.J.   857    

 [Bhim Sing Vs. State of Haryana] 

Para-8   The High Court has relied on the recovery of a. 12 bore gun at 

the instance of the appellant while the Sessions Judge has not placed any 

reliance on this recovery. It is seen from the records that before the 

appellant was brought to the village, the house of A-3 was searched by the 

Police and they did not find any weapon. It is a few days thereafter when 

the appellant was arrested. The prosecution alleges that on the basis of his 

statement the recovery of the gun was made from the Chabutra near the 

house of A-3. The panch witness for this recovery has not supported the 

prosecution case. In such a situation and in the background of the fact that 

on an earlier search of the house, the police were unable to recover this 

gun it becomes doubtful whether a recovery as stated by the Investigating 

Agency can be believed, moreso, the panch witness has not supported the 

recovery. Therefore, in our opinion even the recovery allegedly made at 

the instance of the appellant cannot be relied upon. 

[3] 2003  Cri.L.J.   2533     

 [Brijpal Singh Vs. State of Madhya Pradesh] 

Para-7   If this evidence is examined in the light of the report of the 

ballistic expert, it is seen from the said report after comparing the bullet 

with the weapons microscopically, the ballistic expert had reported though 
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both the guns were found to have been discharged recently, the empty 

cartridges that were seized from the spot did not compare with the mouser 

rifle. He also opined that the pieces of bullet taken out of the wall could 

have been fired by a similar rifle seized from the appellant (the mouser 

rifle). This report of the ballistic expert shows, in our opinion, that the 

weapon alleged to have been used in causing fatal injury could not have 

been the mouser rifle carried by A-1 because it is the definite report of the 

ballistic expert that discharged empties of cartridge found near the dead 

body was not that fired from the mouser gun. On the contrary, the 

evidence of the eye-witnesses is that it is A-1 who fired from a mouser 

rifle from a close range at the deceased. Further it is the prosecution case 

that it is A-2 who fired at P.W-1 from a. 12 bore gun which missed him 

but got embedded in the wall of the house. But according to the ballistic 

expert, those bullets which were embedded in the wall could have been 

fired from the mouser gun which opinion leads us to draw an inference 

that it was not from a 12 bore gun which according to the eye-witnesses 

was used for firing at P.W-1. The High Court did take notice of this 

serious contradiction between the oral evidence and report of the ballistic 

expert and as a matter of fact used this contradiction to give the benefit of 

doubt to the other accused persons including A-2 who allegedly fired 

from 12 bore gun at P.W-1. But by some what a convoluted reasoning, it 

accepted the very same contradictory evidence to uphold the conviction of 

the appellant. We find no good reason why this part of the prosecution 

evidence should be believed in regard to the appellant, while the same is 

disbelieved in regard to the other accused persons. 

[V] Mr. J.M.Panchal Ld. Special Public Prosecutor, on the other 

hand, placed reliance on the following decisions: 



      SC No. 69 to 86/2009 and 204/2009                                                                              [362] 

 

[1] 1997  SCC  (Cri.)  134 

 [Balbir Singh  Vs.  State] 

Para-6   None of the prosecution witnesses who have been examined bore 

ant ill-will or malice against the appellant. Of course, they all belong to 

the police force but merely on that account their evidence cannot be said 

to be tainted. Since the departmental witnesses would be interested in the 

success of the prosecution case prudence requires that their evidence be 

scrutinized with more care. 

[2] 2004  (5)   SCC   729 

 [State and others  Vs.  N.M.T. Joy Immaculate] 

Para-14   The admissibility or otherwise of a piece of evidence has to be 

judged having regard to the provisions of the Evidence Act. The Evidence 

Act or the Code of Criminal Procedure or for that matter any other law in 

India does not exclude relevant evidence on the ground that it was 

obtained under an illegal search and seizure. 

 

[VI] Reference may also be made to the following decisions in this 

regard:   

 [1] AIR 2001 SC 979                        

[Sanjay @ Kaka Vs. State (NCT, Delhi] 

The mere use of words ' looted property' in relation to the articles seized 

which were found to be taken away after the commission of the crime of 

murder and robbery would not change the nature of the statement. The 

words do not implicate the accused with the commission of the crime but 

refer only to the nature of the property hidden by them which were 

ultimately recovered consequence upon their disclosure statements. 

Hyper-technical approach, as projected by the defence counsel would 

defect the ends of justice and have disastrous effect. 
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[2] AIR  2002  SC  16        

[State of Maharashtra  Vs. Bharat Fakira Dhiwar] 

There is nothing in Section-27 of the Evidence Act which renders the 

statement of the accused inadmissible, if recovery of the articles was 

made from any place which is "open or accessible to others." It is a 

fallacious notion that when recovery of any incriminating article was 

made from a place which is open or accessible to others, it would vitiate 

the evidence under Section-27 of the Evidence Act. Any object can be 

concealed in places which are open or accessible to others. For example, 

if the article is buried in the main roadside or if it is concealed beneath dry  

leaves lying on public places or kept hidden in  a public office,  the article 

would remain out of the visibility of others in normal circumstances until  

such article is disinterred, its hidden state would remain unhampered. The 

person who hid it alone knows where it is, until discloses that fact to any 

other person. Hence, the crucial question is not whether the place was 

accessible to others or not, but whether it was ordinarily visible to others. 

If it is not, then it is immaterial that the concealed place is accessible to 

others. 

In the present case the grinding stone was found in tall grass. The pant 

and underwear were buried. They were out of visibility of others in 

normal circumstances. 

[3] AIR  2002  SC  409                  

[State of Maharashtra Vs. Chhaganlal Raghani and others] 

Fact that the seized weapons were displayed by police in Press 

Conference, is not a ground to disbelieve the factum of recovery. 
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[4] AIR  2002  SC  491           

[Limbaji  and others  Vs. State of Maharashtra] 

The fact that the shopkeeper had not given any receipt and taken the 

signatures of the accused or that he was not having license to sell or 

purchase the gold ornaments are not factors which go to discredit the 

evidence of P.W.5 in whose shop the ear-ring was found. 

[5] AIR 2002 SC 1965           

 [Krishna Mochi and ors. Vs. State of Bihar] 

Recovery: Where participation of accused in incident is proved by 

unimpeachable evidence, recovery of no incriminating material from the 

said accused, cannot alone be a ground for acquittal. 

[6] 2004(1) GLR 777                

[Vaghji Ravji Thakore  & anr. Vs. State] 

Where presence of witnesses is not doubtful, their evidence cannot the 

brushed aside merely because, witnesses are related to the victim.  

The evidence cannot be read in piecemeal and defence cannot take 

advantage of reading some one or two portions here and there from 

evidence of witness. The evidence is required to be read as a whole and 

thereafter, it is required to be weighed and appraised. 

Merely because, the Panch witness do not support the case of the 

prosecution, the case of the prosecution need not be thrown overboard as 

unreliable. It must be realized that the phenomenon of panch witnesses 

turning hostile to the prosecution is not unknown and is ever on the 

increase. It needs hardly to be emphasized that   the decision of the case 

does not depend on the question whether the panch witnesses support the 

prosecution case or turn their back on it. If the decision of the case were to 

depend solely   on the testimony of the panch witnesses regardless of the 

evidence of independent witnesses, in theory, it would be giving a   right 
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of veto to the panchas so far as the question of culpability of the accused   

is concerned . If the evidence of police officer is otherwise found to be 

true and dependable, judicial pragmatism requires that merely because the 

panchas do not support, it should not be made a ground to discard his 

evidence.  

[VII] Thus, from the provisions of Section 27 of the Evidence Act and the 

above referred to decisions, it is crystal clear that production of any article 

by the accused himself or someone else, at his instance and that too, after 

a considerable long time, cannot be said to be a ‗discovery of thing‘ 

within the meaning of Section 27 of the Evidence Act.  

As regards recovery/discovery from the open space, it may be noted that 

the crucial question is not whether the place was accessible to others or 

not, but whether it was ordinarily visible to others. If it is not, then it is 

immaterial that the concealed place is accessible to others. 

So far as the panch witnesses of nearby area is concerned, it is not the law 

that witnesses or panch  witnesses  must be of nearby area, it depends 

upon the facts of the case concerned. 

With regard to the joint recovery/discovery panchnama, the Hon‘ble 

Supreme Court, in the case of State (N.C.T.of Delhi) Vs. Navjot Sandhu 

reported in AIR 2005 SC 3820, has held that joint or simultaneous 

disclosures by two or more persons, in police custody, do not go out of the 

purview of Section 27 of the Act   

As regards evidentiary value of the particular recovery/discovery 

panchnamas, the same will be dealt with and determined later on, at the 

appropriate stage, as and when required. 
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[87] EVIDENTIARY VALUE OF POLICE WITNESSES: 

 

[I] As per the prosecution case, intimation was immediately given by 

Railway Authority to the Railway Police Station and on receipt of 

intimation PSI, Mr. M.J.Jhala, other Railway Police officials (GRP and 

RPF) as well as police officials of Godhra Town Police Station 

immediately rushed to the spot, instructed the members of the mob to 

disperse, then resorted to lathi-charge, used teargas shells and ultimately, 

to control the situation made firing. These facts have not been seriously 

challenged by the defence. Even otherwise, these facts are clearly 

established on record. Thus, the presence of the above referred to police 

officials on the spot, at the time of continuation of offence, is clearly 

established. In other wards, it can be said that the said police officials are 

the witnesses of incident. It may be noted that nothing on record to label 

them as 'interested witnesses'.  

 

[II] As regards evidentiary value of police witnesses, reference may 

be made to the following decisions which have been cited by the 

prosecution: 

[1] 1997  SCC  (Cri.)  134 

 [Balbir Singh  Vs.  State] 

Para-6   None of the prosecution witnesses who have been examined bore 

ant ill-will or malice against the appellant. Of course, they all belong to 

the police force but merely on that account their evidence cannot be said 

to be tainted. Since the departmental witnesses would be interested in the 

success of the prosecution case prudence requires that their evidence be 

scrutinized with more care. 
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[2] AIR  1984  SC  207 

 [State of Rajasthan  Vs. Sukhpal Singh and others] 

Para-9    Witnesses who had no axe to grind and had no personal motive 

to implicate the accused on a false charge have been disbelieved on feeble 

considerations. And the recovery of incriminating articles has been by-

passed and disbelieved by characterising it is unnatural and incredible. 

Different crimes have different patterns and the offenders improvise their 

strategy according to the exigencies of the occasion. The High Court has 

rejected the prosecution story as not fitting in with the common course of 

events on the supposition and insistence that a crime of the present nature 

had to conform to a pattern of the kind which the High Court harboured in 

its mind. 

Para-10    The incident which took place in the Bank the attempt made by 

the offenders to escape and their pursuit by the police and the public are 

but links in the same chain of causation. They are parts of one and the 

same transaction. This therefore, is a case in which the offenders were 

caught red-handed near the place of offence while they were trying to 

escape. 

[3] 2003  SCC  (Cri.)  1001 

 [Karamjit Singh  Vs.  State (Delhi Administration] 

Para-8   The ground realities cannot be lost sight of that even in normal 

circumstances members of the public are very reluctant to accompany a 

police party which is going to arrest a criminal or is embarking upon 

search of some premises. At the time when terrorism was at its peak, it is 

quite natural for members of the public to have avoided getting involved 

in a police operation for search or arrest of a person having links with 

terrorists. 
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Therefore, the contention raised by Shri Sinha that on account of non-

examination of a public witness, the testimony of the prosecution 

witnesses who are police personnel should not be relied upon, has any 

substance and cannot be accepted. 

 

 [III] Reference  may also be made to the following decisions: 

[1] AIR  2002  SC  2461                     

[Ravindra Santaram Sawant Vs. State of Maharashtra] 

The police party was the victim of assault launched by the accused. Three 

of police witnesses are also injured. They cannot, therefore, be described 

as official witnesses interested in the success of the investigation or 

prosecution. In fact the testimony of such witnesses, does not require 

independent corroboration, if otherwise their evidence is found to be 

truthful and reliable. 

[2] AIR  2003  SC 1311          

  [Karamjit Singh  Vs. State of Delhi] 

The testimony of police personal should be treated in the same manner as 

testimony of any other witness and there is no principle of law that 

without corroboration by independent witnesses their testimony cannot be 

relied upon. The presumption that a person acts honestly applies as much 

in favour of police personal as of other persons and it is not a proper 

judicial approach to distrust and suspect them without good grounds. It 

will depend upon the facts and circumstances of each case and no 

principle of general application can be laid down. 

[3]  AIR  2007   SC  3106        

 [Girja Prasad (Dead) by L.Rs.  Vs. State of M.P.]  

It is well settled that credibility of witness has to be tested on the 

touchstone of truthfulness and trustworthiness. It is quite possible that in a 
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given case, a Court of law may not base conviction solely on the evidence 

of complainant or a police official but it is not the law that police 

witnesses should not be relied upon and their evidence cannot be accepted 

unless it is corroborated in material particulars by other independent  

evidence. The presumption that every person acts honestly applies as 

much in favour of a police official as any other person. No infirmity 

attaches to the testimony of police officials merely because they belong to 

police force. The rule of prudence may require more careful scrutiny of 

their evidence. But, if the Court is convinced that what was stated by a 

witness has a ring of truth, conviction can be based on such evidence. 

[4]  AIR  2009   SC  1854           

 [Mukhtiar Singh & anr. Vs. State of Punjab] 

PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and pursued the 

accused persons but was unable to catch them. While scrutinizing the 

evidence of PW-5, we find no reason to disbelieve the statement of the 

said officer. He was not an investigating officer nor has he any connection 

with the case apart from being a witness. 

[5] 2004(1) GLR  777              

[Vaghji Ravji Thakore  & anr. Vs. State] 

Where presence of witnesses is not doubtful, their evidence cannot the 

brushed aside merely because, witnesses are related to the victim.  

The evidence cannot be read in piecemeal and defence cannot take 

advantage of reading some one or two portions here and there from 

evidence of witness. The evidence is required to be read as a whole and 

thereafter, it is required to be weighed and appraised. 
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Merely because, the Panch witnessdo not support the case of the 

prosecution, the case of the prosecution need not be thrown overboard as 

unreliable. It must be realized that the phenomenon of panch witnesses 

turning hostile to the prosecution is not unknown and is ever on the 

increase. It needs hardly to be emphasized that   the decision of the case 

does not depend on the question whether the panch witnesses support the 

prosecution case or turn their back on it. If the decision of the case were to 

depend solely   on the testimony of the panch witnesses regardless of the 

evidence of independent witnesses, in theory, it would be giving a   right 

of veto to the panchas so far as the question of culpability of the accused   

is concerned. If the evidence of police officer is otherwise found to be true 

and dependable, judicial pragmatism requires that merely because the 

panchas do not support, it should not be made a ground to discard his 

evidence.  

[6] 2006(1) GLR 816             

[State Vs. Satish @ Kalu @ Hathoda B.Patel ] 

Merely because the Panch witnesses do not support the case of the 

prosecution, the case cannot be thrown   overboard as unreliable. It is well 

settled that without good ground being pointed out, testimony of police 

officer, if otherwise found to be true and dependable, cannot be discarded 

on the ground that he is a police officer. 

[7] 2007(3) GLR 2245                

[Manoj Valmiki Pande Vs. State] 

Merely because the Panch witnesses do not support the case of the 

prosecution, the case of prosecution need not be thrown over-board as 

unreliable.  
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It is well settled that without good ground being pointed out, testimony of 

police officer, if otherwise found to be true and dependable, cannot be 

discarded by the Court on the ground that he is a police officer. 

 

[88] INVESTIGATION- LAPSES: 

[I]  Ld. Advocates for the defence, while making submissions, has 

drawn the attention of this Court, towards the manner and mode in which, 

the investigation was carried out by different Investigating Officers and 

also, to the lapses therein. Their submissions on this issue, may be 

summarized as under: 

(i) Services of Scientific Officers were not sought for, for a period of 

almost two months to ascertain the cause of fire and source of fire. 

(ii) Articles found on dead bodies i.e. clothes etc had not been sent to 

FSL. 

(iii) Coach S-6 was not seized as muddamal immediately. 

(iv) There was delay in recording statement of important witnesses 

under Section-161 of the Cr.P.C.  Statements of some witnesses 

recorded by unauthorised police officers.  

(v) Panch witnesses of nearby area were not selected and most of the 

witnesses belong to Sindhi Community. 

(vi) Investigating Officers have played important role in getting the 

statements of some accused and witnesses recorded under Section-

164 of the Cr.P.C. 

[II]  Mr.J.M.Panchal Ld. Special Public Prosecutor, on the other hand, 

submitted that there was no intention or mischief in not taking assistance 

from FSL officers immediately and, the facts situation was such that some 

lapses bound to be in conducting investigation. 
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[III] Now, so far as cause of fire and source of fire, this issue has been 

discussed and determined in the earlier part of this judgment. No doubt it 

is true that help of FSL officers was not taken immediately, but in my 

view, it makes no difference, because in all 34 muddamal articles seized 

from the place of occurrence and the Coach S-6 were sent immediately to 

the FSL by special messenger. As mentioned in the panchnama of place 

of occurrence dt; 27-2-2002 (Exh.85),  the special police force was 

deployed for watch and safety of Coach S-6 and as such, both the Coaches 

S-6 and S-5, are as it is, in Railway Yard, Godhra, even today. 

As regards delay in recording statements of witnesses under Section-161 

Cr.P.C., the prevailing situation of Godhra and the entire Gujarat, after the 

incident is required to be kept in mind. Further, the Coach S-6, at the 

relevant time was over crowded and passengers and karsevaks belonged 

to different areas were travelling in that coach, therefore, in absence of 

detail, it was not possible to record statements under Section-161 Cr.P.C. 

immediately. As regards statements recorded by other officers, it is well 

settled proposition of law that Competent Authority, may take help of any 

subordinate officers or employees in conducting investigation. Reference 

may be made to the decision in the case of Panchabhai B.Makwana Vs. 

State of Gujarat reported in 2006(1) GLR 881. 

Thus, looking to the facts and circumstances, it is difficult to accept that 

the lapes in investigation were intentional. Assuming for the sake of 

arguments that such lapses were intentional, even though as per settled 

law, the accused persons cannot claim/get benefit thereof. 

 

[IV] Reference may be made to the following decisions cited by Mr. 

J.M.Panchal, Ld. Special Public Prosecutor.   
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[1] AIR  1968  SC   1292 

 [Sailendranath Bose Vs.   State of Bihar] 

Para-7 The object of the legislature in enacting  Section 5-A was to see 

that the investigation of offences punishable  under Sections 161, 165 or 

165-A,  I.P.C. as well as those under  Section  5  of the Prevention of 

Corruption Act should be done ordinarily be officers of the rank of 

Deputy Superintendent or above.  

An illegality committed in the course of an investigation does not affect 

the competence and jurisdiction of the Court for trial and where 

cognizance of the case has in fact been taken and the case has proceeded 

to termination, the invalidity of the preceding investigation does not 

vitiate the result, unless the miscarriage of justice has been caused 

thereby.  

[2] 2000  Cr. L.J.   4047  

[State of  West Bengal Vs.Mir Mihammad Omar & ors.]   

Para-41 Castigation of investigation unfortunately seems to be a regular 

practice when the trial Courts acquit accused in criminal cases. In our 

perception it is almost impossible to come across a single case wherein 

the investigation was conducted completely flawless or absolutely 

foolproof. The function of the criminal Courts should not be wasted in 

picking out the lapses in investigation and by expressing unsavoury  

criticism  against Investigating Officers. If offenders are acquitted only on 

account of flaws or defects in investigation, the cause of criminal justice 

becomes the victim. Effort should be made by Courts to see that criminal 

justice is salvaged despite such defects in investigation. Courts should 

bear in mind the time constraints of the police officers in the present 

system, the ill-equipped machinery they have to cope up with, and the 
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traditional apathy of respectable persons to come forward for giving 

evidence in criminal cases which are realities the police force have to 

confront with while conducting investigation in almost every case. 

[3] 2003  SCC  (Cri.)  641 

 [Amar Singh  Vs.  Balwinder Singh and others] 

Para-15   It would have been certainly better if the investing agency had 

sent the firearms and the empties to the Forensic Science Laboratory for 

comparison. However, the report of the ballistic expert would in any case 

be in the nature of an expert opinion and the same is not conclusive. The 

failure of the investigating officer in sending the firearms and the empties 

cartridges for comparison cannot completely throw out the prosecution 

case when the same is fully established from the testimony of 

eyewitnesses whose presence on the spot cannot be doubted as they all 

received gunshot injuries in the incident. 

In cases of defective investigation the Court has to be circumspect in 

evaluating the evidence but it would not be right in acquitting an accused 

person solely on account of the defect and do so would tantamount to 

playing into the hands of the investigating offices, if the investigation is 

designedly defective. 

In such cases the story of the prosecution will have to be examined dehors 

such omissions and contaminated conduct of the officials, otherwise, the 

mischief which was deliberately done would be perpetuated and justice 

would be denied to the complainant party and this would obviously shake 

the confidence of the people not merely in the law-enforcing agency but 

also in the administration of justice. 

In our opinion the circumstances relied upon by the High Court in holding 

that the investigation was tainted are not of any substance on which such 
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an inference could be drawn and in a case like the present one where the 

prosecution case is fully established by the direct testimony of the 

eyewitnesses, which is corroborated by the medical evidence, any failure 

or omission of the investigating offices cannot the prosecution case 

doubtful or unworthy of  belief. 

[4] 2003  SCC  (Cri.)  1001 

 [Karamjit Singh  Vs.  State (Delhi Administration] 

Para-8   The ground realities cannot be lost sight of that even in normal 

circumstances members of the public are very reluctant to accompany a 

police party which is going to arrest a criminal or is embarking upon 

search of some premises. At the time when terrorism was at its peak, it is 

quite natural for members of the public to have avoided getting involved 

in a police operation for search or arrest of a person having links with 

terrorists. 

Therefore, the contention raised by Shri Sinha that on account of non-

examination of a public witness, the testimony of the prosecution 

witnesses who are police personnel should not be relied upon, has any 

substance and cannot be accepted. 

[5] 2009  (1)   SCC  (Cri.)  299 

[Paramjit Singh Allasmithu Singh Vs. State of Punjab] 

Para-18   Even a defect, if any, found in investigation, however serious 

has no direct bearing on the competence or the procedure relating to the 

cognizance or the trial. A defect or procedural irregularity, if any, in 

investigation itself cannot vitiate and nullify the trial based on such 

erroneous investigation. 

[V]  Reference may also be made to the following decisions in this 

regard: 
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[1] AIR 2001 SC 142                            

[State of UP  Vs. Hari Mohan and others] 

The defective Investigation cannot be made basis for acquitting the 

accused, if despite such defects and failures of the investigation, a case is 

made out against all the accused or anyone of them. 

[2] AIR 2002 SC 1051                      

 [Allarakha K. Mansuri Vs. State of Gujarat] 

Defective investigation by itself cannot be made a ground for acquitting 

the accused. 

[3] AIR 2003 SC  660         

 [State of U.P. Vs. Jagdeo and ors.] 

Lapses: Assuming that the investigation was faulty, for that alone, the 

accused person cannot be let off or acquitted. For the fault of the 

prosecution, the perpetrators of a ghastly crime cannot be allowed to go 

scot free. 

[4] AIR  2004  SC   1920                

 [Dhanaj Singh @  Shera and ors. Vs. State  of  Punjab]  

Lapses: If the lapse or omission is committed by the investigating agency 

or because of negligence the prosecution evidence is required to be  

examined dehors such omissions to find out whether the said evidence is 

reliable or not. The contaminated conduct of officials should not stand on 

the way of evaluating the evidence by the Courts, otherwise the designed 

mischief would be perpetuated and justice would be dented to  the 

complainant party. 

[5] AIR  2004  SC  3508        

 [Sahdeo and ors. Vs. State of U.P.] 

Lapses: At the outset we must observe that the investigation of this case 

was hopelessly conducted. The Investigating Officer did not prepare a 
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proper scene 'mahzar' and as the occurrence happened inside the bus, the 

bus itself should have been seized by the police to prove the prosecution 

case. Some of the witnesses were questioned by the police after a long 

lapse of time. Many of the relevant facts were not noted by the 

Investigating Officer. We are also surprised to note that the first 

information that is said to have been recorded on 12/1/2000 reached the 

Magistrate only on 18/1/2000. 

Though the investigation conducted by the prosecution was highly 

unsatisfactory, there is convincing evidence to prove that these appellants 

were responsible for causing the death of eight persons. 

[6]  AIR  2008   SC  441                 

 [Paramjit Singh @ Mithu Singh Vs. State of Punjab]   

A defect or procedural irregularity, if any, in investigation itself cannot 

vitiate and nullify the trial based on such erroneous investigation.  

[7]  AIR  2010  SC  2119                           

 [Abu Thakir & ors. Vs. State]  

Even if the investigation is illegal or even suspicious, the rest of the 

evidence must be scrutinized independently of the impact of it. Otherwise, 

the criminal trial will plummet to the level of the Investigation Officers 

ruling the roost. Criminal justice should no be made a casualty for the 

wrongs committed by the Investigating Officers in the case. In other 

words, if the Court is convinced that the testimony of a witness to the 

occurrence is true, the Court is free to act on it albeit the Investigating 

Officer's suspicious role in the case. 

[89] RELIABILITY-CREDIBILITY OF VHP WORKERS-GODHRA: 

The case of prosecution is that on 27-2-2002 at about 6.00 am, the 

following witnesses who are the Vishva Hindu Parishad Worker of 
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Godhra had gone to Godhra Railway Station on platform No.1 for 

welcoming the karsevaks who were returning from Ayodhya after 

participating in Kar-Seva Yagna at Ayodhya, and also to offer tea-snacks 

etc to them on behalf of V.H.P. Godhra.  

 

Sr. 

No. 

P.W 

No. 

Exh. 

No. 

Name Occupation 

1 149 810 Janakbhai K.Dave Construction 

2 151 814 Dipakkumar N.Soni Business 

3 154 823 Chandrashankar N.Shenaiya Agri. 

4 155 825 Manojbhai H.Adwani Transport 

5 159 834 Rajechbhai V.Darji Tailoring 

6 167 862 Harshukhlal T.Adwani Business 

7 172 878 Nitinkumar @ Kakul H. 

Pathak 

Construction 

8 203 1040 Dilipbhai U.Dasadiya Service 

9 208 1067 Murlidhar R.Mulchandani Transport 

 

Ld. Advocates, more particularly Mr. A.A.Hasan, have cross-Examined  

these VHP workers at length and thereby, brought so many facts on 

record, in the cross-examination. Having careful reading of the entire oral 

evidence of all these nine workers and relevant other evidence on record, 

this Court is of the clear opinion that the facts narrated by them, in their 

examination-in-chief, can never be accepted as gospel truth. In other 

words, these witnesses cannot be termed as 'witnesses of truth' and this 

Court has no other option, except to discard their evidence in totality with 

regard to their presence at the time of incident, at or near the place of 
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occurrence and about witnessing of incident as narrated by them. The 

reasons, in brief, for my such firm conclusion are as under: 

(I) Admittedly, no such occasions of welcoming or offering tea-

breakfast etc were ever taken place at Godhra Railway Station, 

prior to the date of incident. 

(II) Undisputedly, the regular arrival time of this Sabarmati Express 

Train at Godhra Railway Station was 2.55 a.m. (midnight/early 

morning hours) which time can be said to be for peaceful sleeping 

journey, and can never be accepted as a proper time for welcoming 

or offering tea-snacks to karsevaks and thereby to create 

disturbance to the karsevaks themselves, as also to the other 

passengers. 

(III) Nothing on record as to how and when these witnesses or any one 

of them got information about running of this train behind its 

schedule and its approximate arrival time. 

(IV) No documentary evidence is produced about purchase of platform 

ticket by these witnesses on that day. 

(V) There are material contradictions in their evidence with regard to;  

 Their prior meetings, place of meeting, decision taken by 

them for welcoming, mode of communication about the 

decision etc. 

 How they reached to Railway Station from their residence 

either taking their own vehicles individually or in any other 

way jointly. 

 Purchase of garlands, breakfast, preparation of tea, its 

container (kitle), breakfast items, its packing mode, 

distribution of tea breakfast to karsevaks etc. 
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(VI) Nothing has been deposed in their examination-in-chief about 

quarrel look place between karsevaks and Hawkers, misbehavior by 

karsevaks with muslim girls etc and on asking in cross-

examination, most of them shown their ignorance on this aspect. 

(VII) Some of these witnesses, had earlier involved in very serious 

offences and communal riots cases, therefore in case of their 

presence, they definitely would have took part in that quarrel or 

tried to interfere. 

(VIII) Explanation given by these witnesses for their further stay on the 

platform, after departure of train, is also not believable. 

(IX) There are material contradictions in their statements before police 

and evidence before the Court about the place from where they 

infact witnessed the incident of fire near 'A' Cabin. 

(X) Situation of place near eastern side of 'A' Cabin, particularly the 

place below the staircase, is such that normally, it would not be 

possible, to witness the incident, standing/hiding there. 

(XI) None of these witnesses took part in the incident near 'A' Cabin, 

particularly, on "On side of the track." 

(XII) None of them received any kind of injury. 

(XIII) Many of them belong to Sindhi community. 

(XIV) In past, communal riots took place between muslim Ghanchi and 

Sindhi community. 

(XV) Some have either political or business rivalry with the accused 

persons concerned. 

(XVI) PW-203 Dilipbhai J. Dasadiya, one of these nine witnesses has 

been turned hostile and has not supported the facts of witnessing 

the alleged incident of fire. 
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(XVII) PW-172 Kakul Pathak has admitted in para-16 of his cross- 

examination that earlier in Cri. Case No. 3839/05 he was declared 

as hostile. 

(XVIII) None of the Railway Staff, Police officials, Fire Brigade Staff etc 

have stated any thing about the presence of these nine witnesses 

either on platform No.1 or near 'A' Cabin. 

(XIX) None of these nine witnesses in their evidence stated that any of 

them made effort to approach Raju Bhargav, DSP or Jayanthi Ravi, 

Collector who reached near 'A' Cabin at about 8.25 a.m. 

(XX) No where in the photographs (Exh.1048 to 1059) taken by PW-

205/Exh.1047 Shardul Gajjar, Photographer, presence of any of 

these nine VHP workers at the place of incident is found. 

 

 

[90] SOLITARY WITNESS-PRINCIPLES:         (Sec. 134 of the Evi.Act) 

[I] Mr.A.A.Hasan, Ld. Advocate appearing for the accused, while 

making submissions, has contended that this is a case of communal riots 

therefore, while appreciating evidence of prosecution witnesses and 

relying or accepting the evidence as conclusive proof, the Court should 

take into consideration the guide lines issued by the Hon'ble Supreme 

Court, in respect of evidence of solitary witness, more particularly in 

communal riots cases. Mr.A.A. Hasan has placed reliance on the 

following decisions: 

[1] AIR 2001 SC 1380 

 [Sohan Vs. State of Haryana] 

Para-17 The learned Sessions Judge did not appreciate the evidence 

objectively. He failed to see that all the male members of the two families 
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of the accused were involved because of enmity on account of land 

dispute. The evidence of PW 7, the sole eye-witness without any 

corroboration ought to have been scrutinized with great caution who has 

given the graphic details as to the injuries caused by each accused when 

he himself was frightened and was running away. 

Para-28    We may add that the prosecution case entirely rested on the 

sole evidence of PW 7, who was not only interested being the cousin of 

the deceased and was inimical too to the accused in view of the civil 

litigation referred to above. It was unsafe to act on his evidence without 

any corroboration. Although there were material witnesses available to 

corroborate, their non-examination or withholding their evidence was a 

serious lacuna in the prosecution case. Non-examination of another eye-

witness, Sumer, whose name was mentioned in the FIR and who had 

witnessed the occurrence according to PW 7, was also fatal, PW 7 stated 

that he himself, his brother Dani Ram and his cousin Tara Chand went to 

the place of occurrence and lifted Daya Nand to his house and their 

clothes got bloodstained. The bloodstained clothes were neither produced 

nor seized. Failure to do so raises a serious doubt as to the version of PW 

7. Dani Ram and Tara Chand were also not examined. PW 7 stated that 

immediately after the occurrence he ran towards his house; in front of his 

house Dani Ram and Tara Chand were sitting, he informed them and 

narrated about the incident and thereafter all three of them went to the 

place of occurrence and brought the deceased Daya Nand to his house. If 

only Dani Ram and Tara Chand were examined they would have 

corroborated the evidence of PW 7. This again shakes the prosecution 

case. 
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[2] 2001 Cr.L.J. 3945 

 [Mahabir Singh Vs. State of Haryana] 

Para-15 The assertion of PW-1 that A-2 to A-4 had given blows to the 

deceased thus stands contradicted by his own previous statement. Such a 

contradiction is on a crucial aspect pertaining to the complicity of A-2 to 

A-4. The trial Court was well justified in holding that the evidence of PW-

1 is not sufficient to convict those three accused for the offence under 

Section 302 with the aid of Section 34, IPC. 

[3] 2004 Cr.L.J. 2874 

 [Shankarlal Vs. State of Rajasthan] 

Para-5 In this background if we appreciate the evidence of PW-6 we 

notice the fact that he is purely a chance witness whose presence at the 

place of the incident is highly doubtful. His conduct too seems to be 

unnatural in not informing anyone else in the village until he met Khyali 

Ram at the village square. 

Once we are not convinced with the evidence of PW-6 then there is no 

other material to base a conviction on the appellant hence we are of the 

opinion that the appellant is entitled to the benefit of doubt. 

[4] 2010 Cr.L.J. 645 

 [Vinubhai @ Dhaghiyo Himmatbhai Goswami Vs. State of Gujarat] 

Para-12    In the instant case we have found the evidence of PW-3 

Nitinbharthi, projected as solitary eyewitness, full of material 

improvements, inconsistent and doubtful. We need not reiterate here the 

discussions made above in this judgment regarding the evidence of the 

PW-3 Nitinbharthi but suffice it to say that his evidence rather reveals his 

unnatural conduct and behaviour causing serious doubt about the verasity 

and reliability of his evidence. His evidence is not found to be trustworthy 

and does not inspire confidence in the mind of the Court, and, therefore, it 
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is not safe to record conviction solely relying upon his evidence. 

According to us his evidence is "wholly unreliable", but even if it is 

believed that his evidence is not found to be wholly reliable, then in that 

case, as discussed earlier, the evidence of PW-3 Nitinbharthi does not get 

any corroboration in material particulars by evidence of PW-4 Ismailbhai 

and considering the manner and method in which the investigation is 

made by the investigating officer, the evidence collected through such 

investigation does not satisfactorily corroborate the evidence of PW-3 

Nitinbharthi. As a matter of fact the evidence regarding nature and quality 

of the investigation rather causes adverse effect upon the evidence of PW-

3 Nitinbharthi. One weak evidence does not provide corroboration to 

another weak evidence. So, in every respect, the evidence of PW-3 

Nitinbharthi is shaky and untrustworthy and it is not safe to record 

conviction solely relying upon his evidence. 

[5] AIR 1965 SC 202 

 [Masalti Vs. State of U.P.] 

Para-16    Under the Indian Evidence Act, trustworthy evidence given by 

a single witness would be enough to convict an accused person, whereas 

evidence given by half a dozen witnesses which is not trustworthy would 

not be enough to sustain the conviction. That, no doubt is true; but where 

a criminal court has to deal with evidence pertaining to the commission of 

an offence involving a large number of offenders and a large number of 

victims, it is usual to adopt the test that the conviction could be sustained 

only if it is supported by two or three or more witnesses who give a 

consistent account of the incident. In a sense, the test may be described as 

mechanical; but it is difficult to see how it can be treated as irrational or 

unreasonable. 
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It is no doubt, the quality of the evidence that matters and not the number 

of witnesses who give such evidence. But sometimes it is useful to adopt a 

test like the one which the High Court has adopted in dealing with the 

present case. 

[6] AIR 1997 SC 322 

 [Binay Kumar Singh Vs. State of Bihar] 

Para-31    There is no rule of evidence that no conviction can be based 

unless a certain minimum number of witnesses have identified a particular 

accused as member of the unlawful assembly. It is axiomatic that 

evidence is not to be counted but only weighed and it is not the quantity 

of evidence but the quality that matters. Even the testimony of the single 

witness, if wholly reliable, is sufficient to establish the identification of an 

accused as member of an unlawful assembly. All the same, when the size 

of the unlawful assembly is quite large (as in this case) and many persons 

would have witnessed the incident, it would be a prudent exercise to insist 

on at least two reliable witnesses to vouchsafe the identification of an 

accused as participant in the rioting. 

 

[II]  Attention of this Court had also been drawn in this regard, by 

Ld. Advocate Mr.A.D. Shah on the following decisions. 

[1] AIR 1957  SC  614 

 [Vadivelu Thevar Vs. State of Madras] 

Para-11 Our Legislature has given statutory recognition to the fact that 

administration of justice may be hampered, if a particular number of 

witnesses were to be insisted upon. It is notseldom that a crime has been 

committed in the presence of only one witness, leaving aside those cases 

which are not of uncommon occurrence where determination of guilt 
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depends entirely on circumstantial evidence. If the Legislature were to 

insist upon plurality of witnesses, cases where the testimony of a single 

witness only could be available in proof of the crime, would go 

unpunished. It is here that the discretion of the presiding judge comes into 

play. The matter thus, must depend upon the circumstances of each case 

and the quality of the evidence of the single witness whose testimony has 

to be either accepted or rejected. If such a testimony is found by the court 

to be entirely reliable, there is no legal impediment to the conviction of 

the accused person on such proof. Even as the guilt of an accused person 

may be proved by the testimony of a single witness, the innocence of an 

accused person may be established on the testimony of a single witness, 

even though a considerable number of witnesses may be forthcoming to 

testify to the truth of the case for the prosecution. Hence, in our opinion, it 

is a sound and well-established rule of law that the court is concerned 

with the quality and not with the quantity of the evidence necessary for 

proving or disproving a fact. Generally speaking, oral testimony in this 

context may be classified into three categories, namely: 

(1) Wholly reliable. 

(2) Wholly unreliable. 

(3) Neither wholly reliable nor wholly unreliable. 

Para-12   In the first category of proof, the court should have no difficulty 

in coming to its conclusion either way - it may convict or may acquit on 

the testimony of a single witness, if it is found to be above reproach or 

suspicion of interestedness, incompetence or subornation. In the second 

category, the court equally has no difficulty in coming to its conclusion. It 

is in the third category of cases, that the court has to be circumspect and 

has to look for corroboration in material particulars by reliable testimony, 
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direct or circumstantial. There is another danger in insisting on plurality 

of witnesses. Irrespective of the quality of the oral evidence of a single 

witness, if courts were to insist on plurality of witnesses in proof of any 

fact, they will be indirectly encouraging subornation of witnesses. 

Situations may arise and do arise where only a single person is available 

to give evidence in support of a disputed fact. The court naturally has to 

weigh carefully such a testimony and if it is satisfied that the evidence is 

reliable and free from all taints which tend to render oral testimony open 

to suspicion, it becomes its duty to act upon such testimony. The law 

reports contain many precedents where the court had to depend and act 

upon the testimony of a single witness in support of the prosecution. 

There are exceptions to this rule, for example, in cases of sexual offences 

or of the testimony of an approver; both these are cases in which the oral 

testimony is, by its very nature, suspect, being that of a participator in 

crime. But, where there are no such exceptional reasons operating, it 

becomes the duty of the court to convict, if it is satisfied that the 

testimony of a single witness is entirely reliable. We have therefore, no 

reasons to refuse to act upon the testimony of the first witness, which is 

the only reliable evidence in support of the prosecution. 

[2] AIR 2003  SC 854 

 [Lallu Manjhi and anr. Vs. State of Jharkhand] 

Para-10 The Law of Evidence does not require any particular number of 

witnesses to be examined in proof of a given fact. However, faced with 

the testimony of a single witness, the Court may classify the oral 

testimony into three categories, namely (i) wholly reliable, (ii) wholly 

unreliable, and (iii) neither wholly reliable nor wholly unreliable. In the 

first two categories there may be no difficulty in accepting or discarding 
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the testimony of the single witness. The difficulty arises in the third 

category of cases. The Court has to be circumspect and has to look for 

corroboration in material particulars by reliable testimony, direct or 

circumstantial, before acting upon testimony of a single witness. 

[III]  On the other hand, Ld. Special Public Prosecutor Mr. J.M. 

Panchal has submitted that this is not a case of communal riots at all as 

the attack came to be made by assailants on innocent unarmed helpless 

passengers and that too, at a lonely place and killed them by setting on 

fire in a coach within a span of ten to fifteen minutes. This is therefore, 

can never be termed a case of 'communal riots'. Even otherwise, there is 

no straight jacket formula that in no case, reliance can be placed on a 

testimony of a solitary witness, it depends upon the facts of each case, and 

Court can definitely relying on an evidence of solitary witness hold the 

accused guilty for the alleged offences, if it is found that the evidence of 

solitary witness is reliable, credible and trustworthy.  

[1] 2007  Cr.L.J.  1819 

 [Namdeo  Vs. State of Maharashtra] 

Para-30   Indian legal system does not insist on plurality of witnesses. 

Neither the Legislature (Section 134, Evidence Act, 1872) not the 

judiciary mandates that there must be particular number of witnesses to 

record an order of conviction against the accused. Our legal system has 

always laid emphasis on value, weight and quality of evidence rather than 

on quantity, multiplicity or plurality of witnesses. It is, therefore, open to 

a competent Court to fully and completely rely on a solitary witness and 

record conviction. Conversely, it may acquit the accused in spite of 

testimony of several witnesses, if it is not satisfied about the quality of 
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evidence. The bald contention that no conviction can be recorded in case 

of a solitary eye witness therefore, has no force and must be negatived. 

[2] 2008  (1)  SCC  (Cri.)  331 

[Kunju Alias Balachandran  Vs. State of Tamil Nadu] 

Para-11   There is no legal impediment in convicting a person on the sole 

testimony of a single witness. That is the logic of Section 134 of the 

Indian Evidences Act, 1872. But, if there are doubts about the testimony, 

the Courts will insist on corroboration. It is for the Court to act upon the 

testimony of witnesses. It is not the number, the quantity, but the quality 

that is material. The time-honoured principle is that evidence has to be 

weighed and not counted. On this principle stands the edifice of Section 

134 of the Evidence Act. The test is whether the evidence has a ring of 

truth, is cogent, credible and trustworthy, or otherwise. 

[3] 2008   (1)   SCC   (Cri.)   411 

 [State of Rajasthan   Vs.  Om Prakash]  

Para-11   There is no rule of law or evidence that in case of solitary 

witness, and when he is related to the deceased, corroboration is a must. 

[4] 2009  (14)   SCC  433 

 [State of Madhya Pradesh  Vs. Laakhan Aliaskhan] 

Para-10  Even the evidence of a solitary witness can be sufficient to 

record conviction, if the same is wholly reliable. No particular number of 

witnesses is necessary to prove any fact, as statutorily provided in Section 

134 of  the  Evidence Act, 1872. 

It is the quality and not the quantity of the evidence that matters. The 

Court cannot take a closed view in such matters. 

 

[IV] Reference  may also be made to the following decisions: 
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[1] AIR 2001 SC 4024                             

[Chandra Shekhar Bind and others Vs. State of Bihar] 

When the size of the unlawful assembly is quite large and many persons 

would have witnessed the incident, it would be a prudent exercise to insist 

on at least two reliable witnesses to vouchsafe the identification of an 

accused as a participant in the rioting. 

[2] AIR 2002  SC  312                 

 [Japsa Kabri and ors. Vs. State of Bihar] 

There is no bar in basing conviction on the testimony of solitary witness 

so long as the said witness is reliable and trustworthy. 

[3] AIR 2002 SC 1965           

 [Krishna Mochi and ors. Vs. State of Bihar] 

It is a well settled principle in law that evidence is to be considered on the 

basis of its quality and not the quantity. In Masalti's case, the desirability 

to have at least two witnesses has been stated to be a matter of prudence. 

Such a requirement can never be said to be inviolable.   

[4] AIR  2003  SC  3590                   

[Chittar Lal  Vs.  State of Rajasthan] 

It is the quality of evidence of the single witness whose testimony has to 

be tested on the touchstone of credibility and reliability. If the testimony 

is found to be reliable, there is no legal impediment to convict the accused 

on such proof. It is the quality and not the quantity of evidence which is 

necessary for proving or disproving a fact. This position has been settled 

by a series of decisions.   

[5]  AIR  2006  SC  2908                    

 [Syed Ibrahim Vs. State of Andhra Pradesh] 

Merely because he was the solitary witness who claimed to have seen the 

occurrence,that cannot be a ground to discard his evidence, in the 
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background of what has been stated in Section-134 of the Evidence Act, 

1872. 

No particular number of witnesses are required for the proof of any fact, 

material evidence and not number of witnesses has to be taken note of by 

the Courts to ascertain the truth of the allegations made. Therefore, if the 

evidence of PW-1 is accepted as cogent and credible, then the prosecution 

is to succeed. 

[6]  AIR  2007   SC   2257                   

 [State of Rajasthan Vs. Om Prakash] 

Evidence of solitary witness can be basis for conviction, even if he is 

related to deceased. Corroboration is not a must. 

  [7]  AIR  2008   SC  927                   

[Ramesh Krishna Madhusudan Nayar  Vs. State of Maharashtra] 

On the basis of a solitary evidence conviction can be maintained. Section-

134 clearly states that no particular number of witnesses is required to 

establish the case. Conviction can be based on the testimony of a single 

witness if he is wholly reliable. Corroboration may be necessary when he 

is only partially reliable. If the evidence is unblemished and beyond all 

possible criticism and the Court is satisfied that the witness was speaking 

the truth then on his evidence alone conviction can be maintained. 

[8]  AIR  2009   SC  1110                             

 [Vithal Pundalik Zendge Vs. State of Maharashtra] 

On a consideration of the relevant authorities and the provisions of the 

Indian Evidence Act, 1872, the following propositions may be safely 

stated as firmly established; 

(1) As a general rule, a Court can and may act on the testimony of a 

single witness though uncorroborated. One credible witness 
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outweighs the testimony of a number of other witnesses of 

indifferent character. 

(2) Unless  corroboration is insisted upon by statue, Courts should not 

insist on corroboration except in cases where the nature of the 

testimony of the single witness itself requires as a rule of prudence, 

that corroboration should be insisted upon, for example in the case 

of a child witness, or of a witness whose evidence is that of an 

accomplice or of an analogous character.  

(3) Whether corroboration of the testimony of a single witness is or is 

not necessary, must depend upon facts and circumstances of each 

case and no general rule can be laid down  and much depends upon 

the judicial discretion of the Judge before whom the case comes. 

[V] Thus, in view of the above legal position, it is crystal clear that 

there is no straight-jacket formula that no reliance can ever be placed on 

the evidence of a solitary witness. Now, in the present case admittedly, at 

the time of the incident, all the doors and windows of the entire train were 

closed because of the tense atmosphere and the passengers were not in a 

position to see or identify the assailants and that too, unknown assailants. 

The alleged incident was also occurred in a lonely area. Therefore, how 

the assailants can be permitted to take disadvantage of their own wrong? 

Further, the prosecution key-witnesses, Ajay Kanubhai Bariya, Sikander 

Shaikh, Bhikhabhai Harmanbhai Bariya, Dilipbhai Gaimal Sindhi, 

Ranjitsinh Jodhabhai Patel and Prabhatsinh Gulabbhai Patel are not the 

persons of opposite group. Not only that they are the known persons for 

the accused persons. Therefore, in my view, looking to peculiar facts and 

circumstances of the case, it would not be just and proper, to insist for 

minimum three or four eye witnesses for holding the assailant guilty.   
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[91] UNLAWFUL ASSEMBLY                                    (Sec. 149 etc. IPC)                        
  

P.8  Whether the prosecution further proves beyond reasonable doubt  

        that for commission of that illegal act, an unlawful assembly  

        came to be formed by the members of the mob? 

ANS: In the affirmative. [Para-91] 

 

[I] In the present case, the conviction is being sought under Section-

302 IPC with the aid of Section -149 IPC. The two essential ingredients of 

this Section-149 are: 

(i) There must be a commission of an offence by any member of     

unlawful assembly and, 

(ii)  Such offence must be committed in prosecution of common object 

or must be such as the members of that assembly knew to be likely 

to be committed. 

The core question which arises for consideration is as to whether some of 

the accused-persons, who had not committed any overt act must be held to 

be a part of unlawful assembly or shared the common object with the 

main accused-persons.  

 Chapter-VIII of the Indian Penal Code, 1860 provides for the 

offences against the public tranquility. 

 Section-141 defines "unlawful assembly" to be an assembly of five 

or more persons. They must have a common object inter alia to 

commit any mischief or Criminal trespass or other offence. 

 Section-142 of the Penal Code postulates that who ever being 

aware of facts which render any assembly an unlawful one, 

intentionally joins the same would be a member thereof. 
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 Section-143 of the Penal Code provides for punishment of being a 

member of unlawful assembly. 

 Section-149 provides for constructive liability on every person of 

an unlawful assembly, if an offence is committed by any member 

thereof, in prosecution of the common object of that assembly or 

such of the members of that assembly knew to be likely to be  

committed in prosecution of that object.   

 Whether an assembly was unlawful one or not, would depend on 

various factors, the principal amongst them being a common object 

formed by the members thereof, to commit an offence specified in 

one or the other clauses contained in Section-141 of the Penal 

Code. 

 Constructive liability on a person on the ground of being a member 

of unlawful assembly can be fastned for an act of offence created 

by one or more members of that assembly, if they had formed a 

common object. 

 The distinction between a common object and common intention is 

well known. 

[II] The question came up for consideration before the Hon'ble 

Supreme Court, in the case of Baladin Vs, State of UP (AIR 1956 SC 

181) wherein it was opined that :  

"To invoke the provisions of Section-149, it was necessary for the 

prosecution to lead evidence pointing to the conclusion that all the 

appellants before us had done or been committing some overt act in 

prosecution of the common object of the unlawful assembly." 

 In Para-19 of the said judgment it was further held that: 



      SC No. 69 to 86/2009 and 204/2009                                                                              [395] 

 

"The evidence as recorded is in general terms to the effect that all these 

persons and many more were the miscreants and were armed with deadly 

weapons, like guns, spears, pharsas, axes, lathis, etc. This kind of omnibus 

evidence naturally has to be very closely scrutinised in order to eliminate 

all chances of false or mistaken implication. That feeling were running 

high on both sides is beyond question. 

That the six male members who were done to death that morning found 

themselves trapped in the house of Mangal Singh has been found by the 

Courts below on good evidence. We have, therefore, to examine the case 

of each individual accused to satisfy ourselves that mere spectators who 

had not joined the assembly and who were unaware of its motive had not 

been branded as members of the unlawful assembly which committed the 

dastardly crimes that morning. 

It has been found that the common object of the unlawful assembly was 

not only to kill the male members of the refugee families but also to 

destroy all evidence of those crimes. Thus even those who did something 

in connection with the carrying of the dead bodies or disposal of them by 

burning them as aforesaid must be taken to have been actuated by the 

common objective." 

[III] The aforementioned observation in Baladin case was, however, not 

accepted later by the Hon'ble Supreme Court as an obsolete proposition of 

law and was held to be limited to the peculiar facts of the case in the case 

of Masalti Vs. State of UP (AIR 1965 SC 2002) in the following terms: 

"Para-17    What has to be proved against a person who is alleged to be a 

member of an unlawful assembly is that he was one of the persons 

constituting the assembly and he entertained along with the other 

members of the assembly the common object as defined by Section-141 
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IPC. Section-142 provides that however, being aware of facts which 

render any assembly an unlawful assembly, intentionally joins that 

assembly, or continue in it, is said to be a member of an unlawful 

assembly. In other words. an assembly of five or more persons actuated 

by, and entertained one or  more of the common objects specified by the 

five clauses of Section-141, is an unlawful assembly. The crucial question 

to determine in such a case is whether the assembly consisted of five or 

more persons and whether the said persons entertained one or more of the 

common object as specified by Section-141. While determining this 

question, it becomes relevant to consider whether the assembly consisted 

of some persons who were merely passive witnesses and had joined the 

assembly as a matter of idle curiosity without intending to entertain the 

common object of the assembly." 

[IV] In the case of Musa Khan Vs. State of Maharashtra reported in 

1977 SCC (Cri.) 164, the Hon'ble Supreme Court opined that: 

"Para-5 It is well settled that a mere innocent presence in an assembly of 

persons, as for example a bystander, does not make the accused a member 

of an unlawful assembly, unless it is shown by direct of circumstantial 

evidence that the accused  shared the common object of the assembly. 

Thus a Court is not entitled to presume that any and every person who is 

provide to have been present near a riotous mob at any time or to have 

joined or left it at any stage during its activities is in law guilty of every 

act committed by it from the beginning to the end, or that each member of 

such a crowd must from the beginning have anticipated and contemplated 

the nature of the illegal activities in which the assembly would 

subsequently indulge. In other words, it must be proved in each case that 

the person concerned was not only a member of the unlawful assembly at 
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some stage, but at all the crucial stages and shared the common object of 

the assembly at all these stages. 

[V] Sherey Vs. State of UP (1991 SCC (Cri.) 1059), involved a case  

where there was dispute between Hindus and Muslims of a village 

regarding a grove, Whereas the Hindus were claiming that it was a grove, 

the Muslims were claiming it to be a graveyard. A large number of 

Muslims, about 25 in number, came out with lethal weapons and killed 

three persons and injured others. Before this Court an argument was 

advanced that the appellants against whom no overt act was attributed but 

were part of the unlawful assembly should be held to be not guilty was 

accepted, standing. 

"Pata-4 - Therefore, it is difficult to accept the prosecution case that the 

other appellants were members of the unlawful assembly with the object 

of committing the offences with which they are charged. We feel it is 

highly unsafe to apply Section-149 IPC and make everyone of them 

constructively liable. But so far as the above nine accused are concerned 

the prosecution, version is consistent, namely, that they were armed with 

lethal weapons like swords and axes and attacked the deceased and others. 

This strong circumstance against them establishes their presence as well 

as their membership of the unlawful assembly. The learned counsel 

appearing for the State vehemently contended that the fact that the 

Muslims as a body came to the scene of occurrence would show that they 

were members of an unlawful assembly with the common object of 

committing various offences including that of murder. Therefore, all of 

them should be made constructively liable. But when there is a general 

allegation against a large number of persons the Court naturally hesitates 

to convict all of them on such vague evidence. Therefore, we have to find 
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some reasonable circumstance which lends assurance. From that point of 

view it is safe only to convict the abovementioned nine accused whose 

presence is not only consistently mentioned from the stage of FIR but also 

to whom overt acts are attributed." 

[VI] Yet, again in Nagarjit Ahir Vs. State of Bihar reported in 2005 

SCC (Cri.) 1530, it was opined that: 

"Para-12 More ever, in such situations though many people may have 

seen the occurrence, it may not be possible for the prosecution to examine 

each one of them. In fact, there is evidence on record to suggest that when 

the occurrence took place, people started running helter-sheltker. In such a 

situation it would be indeed difficult to find out the other persons who had 

witnessed the occurrence. 

"Para-14 In such a case. it may be safe to convict only those persons 

against whom overt act is alleged with the aid of Section-149 IPC, lest 

some innocent spectators may get involved. This is only a rule of caution 

and not a rule of law." 

[VII] Almost a similar view has been taken in Harilal Vs. State of UP 

(2007) 2 SCC Cri. 581 holding that: 

Para-23 Common object would mean the purpose or design shared by all 

the members of such assembly. It may be formed at any stage. 

Para-24 Whether in a given case the accused persons shared common 

object or not, must be ascertained from the acts and conduct of the 

accused persons. The surrounding circumstances are also relevant and 

may be taken into consideration in arriving at a conclusion in this behalf. 

Para-25 It is in two parts. The first part would be attracted when the 

offence is committed in furtherance of the common object. The offence, 
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even if is not committed in direct prosecution of the common object of the 

assembly, Section-149 IPC may still be attracted." 

[VIII]    In Shankaraya Naik Vs.State of Karnataka reported in (2009)3 

SCC (Cri.) 470, it was held that; 

"Para-15 It is clear from the record that the accused had come to the place 

of incident duly armed and had immediately proceeded with the attack on 

the opposite party and had caused serious injuries to the deceased and to 

as many as eight witnesses. It is also clear from the facts preceding the 

attack that there was great animosity between the parties and it must, 

therefore, be inferred that when the accused had come armed with lethal 

weapons, the chance that somebody might be killed was a real 

possibility." 

[IX] In Maranadu Vs. State reported in (2008) 16 SCC 529 the 

Hon'ble Supreme Court has stated the law that:  

"Para-17 'common object' is different from 'common intention' as it does 

not require a prior concert and a common meeting of minds before the 

attack. It is enough if each has the same object in view and their number is 

five or more and that they act as an assembly to achieve that object. The 

'common object' of an assembly is to be ascertained from the acts and 

language of the members composing it, and from a consideration of all the 

surrounding circumstances. It may be gathered from the course of conduct 

adopted by the members of the assembly. For determination of the 

common object of the unlawful assembly, the conduct of each of the 

members of the unlawful assembly, before and at the time of attack and 

thereafter, the motive for the crime, are some of the relevant 

considerations. What the common object of the unlawful assembly is at a 

particular stage of the incident is essentially a question of fact to be 
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determined, keeping in view the nature of the assembly, the arms carried 

by the members, and the behaviour of the members at or near the scene of 

the incident. It is not necessary under law that in all cases of unlawful 

assembly, with an unlawful common object, the same must be translated 

into action or be successful. Under the Explanation to Section-141, an 

assembly which was not unlawful when it was assembled, may 

subsequently become unlawful. It is not necessary that the intention or the 

purpose, which is necessary to render an assembly an unlawful one comes 

into existence at the outset. The time of forming an unlawful intent is not 

material. An assembly which, at its commencement or even for some time 

thereafter, is lawful, may subsequently, become unlawful. In other words 

it can develop during the course of incident at the spot eo instanti." 

[X] What is therefore, essential is that not only the acts, but also the 

conduct and surrounding circumstances would be guiding  features:  

The prosecution in a case of this nature is required to establish: 

(1) Whether the accused-persons were present and, 

(2) Whether they shared a common object.    

 

[XI] Mr.J.M.Panchal Ld.Special Public Prosecutor, while making 

 submission on this issue, relied on the following decisions:  

[1] 2005  SCC  (Cri.)  1230    

[Sunil Kumar & anr. Vs. State of Rajasthan] 

Para-7:  Mere presence in an unlawful  assembly  cannot render a person 

liable, unless there was a common object and he was  actuated by that  

common object and that object is one of those set out in Section 141. 

Where common object of an unlawful assembly is not proved, the accused  

persons cannot be convicted with the help of Section 149. 
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The crucial question to determine is whether the assembly consisted of 

five or more persons and whether the said persons entertained one or more 

of the common objects, as specified in Section 141. 

It cannot be laid down as a general proposition to law that unless an overt 

act is proved against a person, who is alleged to be a member of unlawful 

assembly, it cannot be said that he is a member of such an assembly. The 

only thing required is that he should have understood that the assembly 

was unlawful and was likely to commit any of the acts which fall within 

the preview of Section 141. 

The word 'object' means the purpose or design and, in order to make it  

'common', it must be shared by all. 

A common object may be formed by express agreement after mutual 

consultation, but that is by no means necessary. It may be formed at any 

stage by all or a few members of the assembly and the other members 

may just join and adopt it. Once formed, it need not continue to be the 

same. It may be modified or altered or abandoned at any stage. 

Para-8:  'Common object' is different from a 'common intention' as it 

does not require a prior concert and a common meeting of minds before 

the attack. It is enough, if each has the same object in view and their 

number is five or more and that they act as an assembly to achieve that 

object. 

The "common object" of an assembly is to be ascertained from the acts 

and language of the members composing it, and from a consideration of 

all the surrounding circumstances. It may be gathered from the course of 

conduct adopted by the members of the assembly. 

What the common object of the unlawful assembly is at a particular stage 

of the  incident is   essentially a question of fact to be determined, keeping 
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in view the nature of the assembly, the arms carried by the members, and 

the behaviors of the members at or near the scene of the incident. 

[2] 2007  (2)  SCC   (Cri.)  45 

[Sheo Prased Bhor  Vs.  State of Assam] 

Para- 6 :  When charge under Section 149 of the I P Code is there, it is 

not necessary that each one should be assigned independent part played in 

the beating. If it is a found that one of them was a member of unlawful 

assembly and that unlawful assembly assaulted the  deceased which 

ultimately caused the death of the deceased, then all who were members 

of the unlawful assembly can be held liable. 

[3]     2009  (10)  SCC  477 

 [Vishnu and others  Vs. State of Rajasthan] 

 

Para-45: Section 149 I P Code provides for vicarious liability. If an 

offence is committed by any member of an unlawful assembly in 

prosecution of a common object thereof or such as the members of that 

assembly knew that the offence to be likely to be committed in 

prosecution of that object, every person who at the time of committing 

that offence was member would be guilty of the offence committed. The 

common object may be commission of one offence while there may be 

likelihood of commission of yet another offence, the knowledge thereof is 

capable of being safely attributable to the members of the unlawful 

assembly. 

Whether a member of such unlawful assembly was aware as regards 

likelihood of commission of another offence or not would depend upon 

the facts and circumstances of each case. Back ground of the incident, the 

motive, the nature of assembly, the nature of arms carried by the members 

of the assembly, their common object and the behaviour of the members 
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soon before, at or after the actual commission of the crime would be 

relevant factors for drawing an inference in that behalf. 

 

[XII] Mr.A.D.Shah, on the other hand, relied on the following 

decisions: 

[1] AIR  1997  SC  1654 

[State of U.P. Vs. Dan Singh and others]  

Para-32    This brings us to the next question as to who were the persons 

who were members of this unlawful assembly. It is no doubt true that 

some of the villagers may have been present at the time of the occurrence 

who were mere spectators and could not be regarded as being members of 

the unlawful assembly. It also happens, when people are killed during a 

riot, there may be a possibility of the incident being exaggerated or some 

innocent persons being named as being part of the assailants party. This 

may happen wittingly or unwittingly. But just because there may be some 

inconsequential contradictions or exaggeration in the testimony of the  

eye-witnesses that should not be a ground to reject their evidence in its 

entirety. In the cases of rioting, where there are a large number of 

assailants and a number or witnesses, it is but natural that the testimony of 

the witnesses may not be identical. What has to be seen is whether the 

basic features of the occurrence have been similarly viewed and/or 

described by the witnesses in a manner which tallies with the outcome of 

the riot, viz., the injuries sustained by the victims and the number of 

people who are attacked and killed. 

Para-48    If we accept the testimony of PW-1 and PW-7 in its entirety 

then all the respondents must be regarded as being members of the 

unlawful assembly and provisions of Section-149 IPC would be 
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applicable to them. Even though we see no reason to disregard their 

evidence, nevertheless, keeping in mind the observations of this Court in 

Masalti's (AIR 1965 SC 201) (Supra), we feel that even though a very 

large member of members of the unlawful assembly had taken part in the 

attack on the Doms, it would be safe if only those of the respondents 

should be held to be the members of the unlawful assembly who have 

been specifically identified by at-least four eye-witnesses. Applying this 

test, we find that apart from respondent No.5 Hayat Singh, respondent 

No.4 Jai Singh, respondent No.21 Bache Singh, respondent No.22 Dev 

Singh, respondent No.26 Mus Dev and PW-28 An Singh have been 

identified by less than four eye-witnesses. This being so, we give the 

benefit of doubt and their acquittal by the High Court is upheld.  

[2] 2009 (3)  SCC (Cri.)  431 

 [Akbar Sheikh and ors. Vs. State of West Bengal] 

Para-19    Chapter-VIII of the Penal Code, 1860 provides for the offences 

against the public tranquility. Section-141 defines "unlawful assembly" to 

be an assembly of five or more persons. They must have a common object 

inter alia to commit any mischief of criminal trespass or other offence. 

Section-142 of the Penal Code postulates that whoever, being aware of 

facts which render any assembly an unlawful one, intentionally joins the 

same would be a member thereof. 

Para-20   Section-143 of the Penal Code provides for punishment of 

being a member of unlawful assembly. Section-149 provides for 

constructive liability on every person of an unlawful assembly, if an 

offence is committed by any member thereof, in prosecution of the 

common object of that assembly or such of the members of that assembly 

knew to be likely to be committed in prosecution of that object. 
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Para-21     Whether an assembly is unlawful one or not, thus, would 

depend on various factors, the principal amongst them being a common 

object formed by the members thereof to commit an offence specified in 

one or the other clauses contained in Section-141 of the Penal Code. 

Constructive liability on a person on the ground of being a member of 

unlawful assembly can be fastened for an act of offence created (sic 

committed) by one or more members of that assembly, if they had formed 

a common object. The distinction between a common object and common 

intention is well known.  

Para-36     The mob indisputably raided the house of the first informant. 

Most of the members thereof, were armed with deadly weapons. They not 

only committed gruesome acts, but also when their attempt to assault 

others was frustrated, as the prosecution witnesses bolted themselves in a 

room, set the two portions of the house of fire, as a result whereof, they 

had to come out. It had not been denied or disputed that they were 

inimically disposed of towards the family. 

Para-38    Whereas it is possible as was the case in Masalti that the 

accused had formed a common object, the chances of some of the accused 

having been falsely implicated for extraneous reasons, also cannot be 

ruled out. 

Para-40 Mr. Bhattacharjee would contend that whereas PW-1 was 

examined ten years after the occurrence, PW-9 had been examined after 

twenty years after the occurrence. This may be so. It is unfortunate that 

for one reason or the other the trial was not completed for a period of 

twenty years. Pendency of a criminal case for long time, as is evident 

from the fact noticed hereinbefore, is extremely hazardous. But, then 

omission on the part of a prosecution witness to name and identify an 
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accused in the dock cannot be held to be wholly insignificant so as to 

record a judgment of conviction. Presence of an accused while the offence 

was committed is a sine qua non to find him guilty of being a member of 

unlawful assembly. If his presence is doubted, question of finding him 

guilty does not arise. 

 

[XIII]    Mr.Y.A.Charkha, has relied on the following decision:  

2009 (1)  GLH  7 

[Maranadu and anr. Vs.State of Inspector of Police,Tamil Nadu] 

Mere presence in an unlawful assembly cannot render a person liable, 

unless there was a common object and that object is one of those set out in 

Section-141. Where common object of an unlawful assembly is not 

proved, the accused persons cannot be convicted with the help of Section-

149. The crucial question to determine is whether the assembly consisted 

of five or more persons and whether the said persons entertained one or 

more of the common objects, as specified in Section-141. It cannot be laid 

down as a general proposition of law that unless an overt act is proved 

against a person, who is alleged, it cannot be said that he is a member of 

an assembly was unlawful and was likely to commit any of the acts which 

fall within the purview of Section-141. The word 'object' means the 

purpose or design and, in order to make it 'common', it must be shared by 

all. In other words, the object should be common to the persons, who 

compose the assembly, that is to say, they should all be aware of it and 

concur in it. A common object may be formed by express agreement after 

mutual consultation, but that is by no means necessary. 
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[XIV]  Reference may also be made, to the following decisions:       

[1] AIR  2002  SC  2137                  

[Madhu Yadav and others Vs. State of Bihar] 

The genesis of the incident commenced with the first accused entering the 

field of the deceased and uprooting stealthily some of the standing crops 

and only when he was caught and a tussle ensued and ' hullas' were raised 

they brought other accused suddenly into the scene. 

There is absolutely no evidence whatsoever to attribute any common 

object or such a thing having activated all of them to join in furtherance of 

the object either before arrival or during the course of occurrence as such. 

Hence, the charge under Section 149 of  I.P. Code has to fail. 

[2] AIR 2002  SC 3086                    

[Bhima @ Bhimrao Sida and ors Vs. State of Maharashtra] 

"When a large number of persons attacked deceased, were armed only 

with sticks or pelted stones which they could find any where either near 

the field or on their way and it was not established as to who specifically 

attacked whom, it is not  clear as to whether the intention was to cause 

death of the deceased. In the circumstances inference could be drawn that 

the common object was to commit offences under Section-323 and 325 

read with Section–147/149 and not under Section-302 read with Section-

149 of I.P.Code. 

[3] AIR 2002  SC  3151       

[Shiva Shankar Pandey  and others Vs. State of Bihar] 

Prosecution version that each of appellants were armed with weapons 

during second incident is doubtful, more so, when witnesses are closely 

related and there is history of bitter enmity between parties.Common  

object  of all appellants to kill the deceased cannot be said to have 

developed subsequently. 
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[4] AIR  2003  SC 539      

 [Yunis @  Kariya etc. Vs. State of Madhya Pradesh] 

Even if no overt act is imputed to a particular person, when the charge is 

under Section-149, IPC, the presence of the accused as part of unlawful 

assembly is sufficient for conviction. 

[5] AIR  2003  SC   3901           

 [State of Maharashtra Vs. Kashirao and ors.] 

'Common object' is different from a 'common intention' as it does not 

require a prior concert and a common meeting of minds before the attack. 

It is enough if each has the same object in view and their number is five or 

more and that they act as an assembly to achieve that object. The 

'common object' of an assembly is to be ascertained from the acts and 

language of the members composing it, and from a consideration of all the 

surrounding circumstances. It may be gathered from the course of conduct 

adopted by the members of the assembly. For determination of the 

common object of the unlawful assembly, the conduct of each of the 

members of the unlawful assembly, before and at the time of attack and 

thereafter, the motive for the crime, are some of the relevant 

considerations. 

[6] AIR  2004  SC  3508            

 [Sahdeo and ors. Vs. State of U.P.] 

 As regards the nature of the unlawful assembly, there is clear evidence to 

the effect that all of them came in a group by using cars and a motor-cycle 

and intercepted the bus. Knowing fully well that the deceased persons 

were travelling in that bus, the appellants entered the bus and without 

giving any opportunity to the deceased persons to escape from the bus, 

killed them on the spot. The common object of the unlawful assembly is 

clearly spelt out from the nature and circumstances of the evidence. 
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[7] AIR  2006  SC  302            

[Bishna @ Bhiswadeb Mahanto and ors. Vs. State of W.B.] 

For the purpose of attracting Section-149 of the IPC, it is not necessary 

that there should be a pre-concert by way of a meeting of the persons of 

the unlawful assembly as to the common object. If a common object is 

adopted by all the persons and shared by them, it would serve the purpose. 

[8] AIR  2006  SC  831        

[Kullu alias Masih and ors. Vs. The State of Madhya Pradesh] 

It is not necessary that all eye-witnesses should specifically refer to the 

distinct acts of each member of an unlawful assembly. 

When the evidence clearly shows that more than five persons armed with 

swords, spears etc. had come to the house of Sadruddin with the common 

object of causing injury, and injured him, the mere fact that several 

accused were acquitted and only four are convicted, does not enable the 

four who are found guilty to contend that Section-149 is inapplicable. 

[9] AIR  2007  SC  2430          

 [State of Punjab Vs. Sanjiv Kumar and ors.] 

Section-149 has its foundation on constructive liability which is the sine 

qua non for its operation. The emphasis is on the common object and not 

on common intention. Mere presence in an unlawful assembly cannot 

render a person liable unless there was a common object and he was 

actuated by that common object and that object is one of those set out in 

Section-141. Where common object of an unlawful assembly is not 

proved, the accused persons cannot be convicted with the help of Section-

149. The crucial question to determine is whether the assembly consisted 

of five or more persons and whether the said persons entertained one or 

more of the common objects, as specified in Section-141. It cannot be laid 

down as a general proposition of law that unless an overt act is proved 
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against a person, who is alleged to be a member of unlawful assembly, it 

cannot be said that he is a member of an assembly. The only thing 

required is that he should have understood that the assembly was unlawful 

and was likely to commit any of the acts which fall within the purview of 

Section-141. The word 'object' means the purpose or design and, in order 

to make it 'common', it must be shared by all.  

A common object may be formed by express agreement after mutual 

consultation, but that is by no means necessary. It may be formed at any 

stage by all or a few members of the assembly and the other members 

may just join and adopt it. Once formed, it need not continue to be the 

same. It may be modified or altered or abandoned at any stage. The 

expression 'in prosecution of common object' as appearing in Section-149 

have to be strictly construed as equivalent to 'in order to attain the 

common object'. It must be immediately connected with the common 

object by virtue of the nature of the object. There must be community of 

object and the object may exist only up to a particular stage, and not 

thereafter. Members of an unlawful assembly may have community of  

object up to certain point beyond which they may differ in their objects 

and the knowledge, possessed by each member of what is  likely to be 

committed in prosecution of their common object may vary not only 

according to the  information at his command, but also according to the 

extent to which he shares the community of object, and as a consequence 

of this the effect of Section-149, IPC may be different on different 

members of the  same assembly. 

Common object is different from a 'common intention' as it does not 

require a prior concert and a common meeting of minds before the attack. 

The common object of an assembly is to be ascertained from the  acts and 
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language of the members composing it, and from a consideration of all the  

surrounding circumstances. It may be gathered from the course of conduct 

adopted by the members of the assembly. What the common object of the 

unlawful assembly is at a particular stage of the incident is essentially a 

question of fact to be determined, keeping  in view the nature of the 

assembly, the arms carried by the members, and the behaviour of the 

members at or near the scene of the incident. It is not necessary under law 

that in all cases of unlawful assembly, with an unlawful common object, 

the same must be translated into action or be successful. The  time of 

forming an unlawful intent is not  material. An assembly which, at its 

commencement or even for some time thereafter, is lawful, may 

subsequently become unlawful. In other words it can develop during the 

course of incident at the spot eo instate. An object is entertained in the 

human mind, and it being merely a mental attitude, no direct evidence can 

be available and, like intention, has generally to be gathered from the act 

which the person commits and the results there-from. 

The distinction between the two parts of Section-149 cannot be ignored or 

obliterated. In every case it would be an issue to be determined, whether 

the offence committed falls within the first part or it was an offence such 

as the members of the assembly knew to be likely to be committed in 

prosecution of the common object and falls within the second part. 

In order that the offence may fall within the first part, the offence must be 

connected immediately with the common object of the unlawful assembly 

of which the accused was member. The word 'knew' used in the second 

limb of the section implies something more than a possibility and it 

cannot be made to bear the sense of 'might have been known'. Positive 

knowledge is necessary. When an offence is committed in prosecution of 
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the common object, it would generally be an offence which the members 

of the unlawful assembly knew was likely to be committed in prosecution 

of the common object. 

[10]  AIR  2008   SC  515         

 [Mahmmod and anr. Vs. State of U.P.] 

 Once a membership of an unlawful assembly is established. It is not 

incumbent on the prosecution to establish any specific overt act to any of 

the accused for fastening of liability with the aid of section-149 of the 

IPC. Commission of overt act by each member of the unlawful assembly 

is not necessary. The common object of the unlawful assembly of the 

accused in the present case is evident from the fact that some of them 

were armed with deadly weapons. None of them were curious onlookers 

or spectators to the macabre drama that was enacted on 19/2/1977 at 3.30 

p.m. at galiyara, village Badipur.  

[11]  AIR  2008  SC  2692            

[State of Karnataka Vs. Chikkahottappa @ Varade Gowda and ors.] 

The pivotal question is applicability of Section-149 IPC. Said provision 

has its foundation on constructive liability which is the sine qua non for 

its operation. The emphasis is on the common object and not on common 

intention. Mere presence in an unlawful assembly cannot render a person 

liable unless there was a common object and he was actuated by that 

common object and that object is one of those set out in Section-141. 

Where common object of an unlawful assembly is not proved, the accused 

persons cannot be convicted with the help of Section-149. The crucial 

question to determine is whether the assembly consisted of five or more 

persons and whether the said persons entertained one or more of the 

common objects, as specified in Section-141. It cannot be laid down as a 
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general proposition of law that unless an overt act is proved against a 

person, who is alleged to be a member of unlawful assembly, it cannot be 

said that he is a member of such an assembly. The only thing required is 

that he should have understood that the assembly was unlawful and was 

likely to commit any of the acts which fall within the purview of Section-

141. The word 'object' means the purpose or design and, in order to make 

it 'common', it must be shared by all. In other words, the object should be 

common to the persons, who compose the assembly, that is to say, they 

should all be aware of it and concur in it. A common object may be 

formed by express agreement after mutual consultation, but that is no 

means necessary. It may be formed at any stage by all or a few members 

of the assembly and the other members may just join and adopt it. Once 

formed, it need not continue to be the same. It may be modified or altered 

or abandoned at any stage. The expression 'in prosecution of common 

object' as appearing in Section-149 have to be strictly construed as 

equivalent to 'in order to attain the common object'. It must be 

immediately connected with the common object by virtue of the nature of 

the object. There must be community of object and the object may exist 

only up to a particular stage, and not thereafter. Members of an unlawful 

assembly may have community of object up to certain point beyond 

which they may differ in their objects and the knowledge, possessed by 

each member of what is likely to be committed in prosecution of their 

common object may vary not only according to the information at his 

command, but also according to the extent to which he shares the 

community of object, and as a consequence of this the effect of  Section-

149, IPC may be different on different members of the same assembly. 
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'Common object' is different from a 'common intention' as it does not 

require a prior concert and a common meeting of minds before the attack. 

It is enough if each has the same object in view and their number is five or 

more and that they act as an assembly to achieve that object. The 

'common object' of an assembly is to be ascertained from the acts and 

language of the members composing it, and from a consideration of all the 

surrounding circumstances. It may be gathered from the course of conduct 

adopted by the members of the assembly. What the common object of the 

unlawful assembly is at a particular stage of the incident is essentially 

question of fact to be determined, keeping in view the nature of the 

assembly, the arms carried by the members, and the behaviour of the 

members at or near the scene of the incident. It is not necessary under law 

that in all cases of unlawful assembly, with an unlawful common object, 

the same must be translated into action or be successful. Under the 

Explanation to Section-141, an assembly which was not unlawful when it 

was assembled, may subsequently become unlawful. It is not necessary 

that the intention or the purpose, which is necessary to render an assembly 

an unlawful one comes into existence at the outset. The time of forming 

an unlawful intent is not material. An assembly which, at its 

commencement or even for some time thereafter, is lawful, may 

subsequently become unlawful. In other words it can develop during the 

course of incident at the spot eo instate. 

Section-149, IPC consists of two parts. The first part of the section means 

that the offence to be committed in prosecution of the common object 

must be one which is committed with a view to accomplish the common 

object. In order that the offence may fall within the first part, the offence 

must be connected immediately with the common object of the unlawful 



      SC No. 69 to 86/2009 and 204/2009                                                                              [415] 

 

assembly of which the accused was member. Even if the offence 

committed is not in direct prosecution of the common object of the 

assembly, it may yet fall under Section-141, if it can be held that the 

offence was such as the members knew was likely to be committed and 

this is what is required in the second part of the section. The purpose for 

which the members of the assembly set out or desired to achieve is the 

object. If the object desired by all the members is the same, the 

knowledge that is the object which is being pursued is shared by all the 

members and they are in general agreement as to how it is to be achieved 

and that is now the common object of the assembly. An object is 

entertained in the human mind, and it being merely a mental attitude, no 

direct evidence can be available and, like intention, has generally to be 

gathered from the act which the person commits and the result there-from. 

Though no hard and fast rule can be laid down under the circumstances 

from which the common object can be culled out, it may reasonably be 

collected from the nature of the assembly, arms it carries and behaviour at 

the time of or before or after the occurrence. The word 'knew' used in the 

second limb of the section implies something more than a possibility and 

it cannot be made to bear the sense of 'might have been known'. Positive 

knowledge is necessary. When an offence is committed in prosecution of 

the common object, it would generally be an offence which the members 

of the unlawful assembly knew was likely to be committed in prosecution 

of the common object. That, however, does not make the converse 

proposition true; there may be cases which would come within the second 

part but not within the first part. The distinction between the two parts of 

section-149 cannot be ignored or obliterated. In every case it would be an 

issue to be determined, whether the offence committed falls within the 
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first part or it was an offence such as the members of the assembly knew 

to be likely to be committed in prosecution of the common object and 

falls within the second part. However, there may be cases which would be 

within the first part but offences committed in prosecution of the common 

object would also be generally, if not always, be within the second part, 

namely, offences which the parties knew to be likely to be committed in 

the prosecution of the common object. 

[12] AIR  2009   SC   417                        

 [Shivjee Singh and ors. Vs. State of Bihar] 

The word 'knew' used in the second branch of the Section-149 implies 

something more than a possibility and it cannot be made to bear the sense 

of 'might have been known.' Positive knowledge is necessary. When an 

offence is committed in prosecution of the common object, it would 

generally be an offence which the members of the unlawful assembly 

knew was likely to be committed in prosecution of the common object. 

That, however, does not make the converse proposition true; there may be 

cases which would come within the second part but not within the first 

part. The distinction between the two parts of Section-149 cannot be 

ignored or obliterated. In every case it would be an issue to be 

determined, whether the offence committed falls within the first part or it 

was an offence such as the members of the assembly knew to be likely to 

be committed in prosecution of the common object and falls within the 

second part. However, there may be cases which would be within first 

part, but offences committed in prosecution of the common object would 

be generally, if not always, be within the second part, namely, offences 

which the parties knew to be likely committed in the prosecution of the 

common object. 
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[13] 2006 (1) GLR 740           

[Tapubhai Ravatbhai Kathi & others Vs. State] 

Evidence indicated that there was quarrel between accused and deceased. 

This would furnish motive for accused to attack the deceased.  Once the 

motive is established, it cannot he said by any stretch of imagination that 

there was no formation of unlawful assembly. When all the five accused 

persons had dealt blows with their respective weapons, it is not humanly 

possible to say as to whose blow would land on which part of body and by 

which weapon. 

[XV]  Now, so far as the case on hand, the question is, what was the 

common object of the assailants who were admittedly, more than five in 

numbers. 

          Undisputedly, some quarrel took place on the platform. 

          Stopping of train by chain pulling is clearly established. 

          Pelting of stones, bottles etc. is also clearly established.  

          Passengers were not permitted to come out from the train. 

          Coach came to be set on fire. 

          58 passengers died on the spot 

          48 others sustained injuries. 

Under the above circumstances, what else can be presumed. In the case of 

State of U.P. Vs. Dan Singh and ors. reported in AIR 1997 SC 1654, the 

facts were similar and about 70 persons made attack, bolted the door of 

house from outside and after making a hole in the roof, put in dried grass, 

sprinkled kerosene and put it on fire, but the trial Court as well as the 

Hon'ble High Court did not accept the prosecution case about unlawful 

assembly, however, the Hon'ble Supreme Court held that, there was an 

unlawful assembly which attacked the marriage party. In Sahdeo case 
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(AIR 2004 SC 3508), the assailants came in a group, entered into the Bus, 

and without giving opportunity to escape, killed the deceased on the spot. 

In Holiram case (AIR 2005 SC 2059), the accused started pelting stones 

on the hut, then they tied the door from outside, and then set the hut on 

fire. In both these decisions, the Hon‘ble Supreme Court confirmed the 

conviction, even for the offence punishable under Section 149 of the IPC. 

In the case of Tapubhai (2006(1) GLR 740), the Hon‖ble High Court has 

held that:  once the motive is established, it cannot be said by any stretch 

of imagination that there was no formation of unlawful assembly. 

Thus, in the case on hand, looking to the facts and circumstances, there is 

no difficulty in holding that the common object of the members of the 

mob, was to make attack on the train passengers, more particularly on the 

Karsevaks, to cause injuries to them, and to fulfill such common object, 

they attacked with deadly weapons like iron-bars, iron-pipes, sticks, etc. 

and caused simple as well as grievous injuries/burn injuries to the 

passengers, setting the Coach on fire.   

 

[92] SANCTION TO PROSECUTE :                                 (Sec. 196 CrPC) 

 

There are also charges of offences punishable under Section- 153-A,   of 

the I.P. Code against the accused and undisputedly, to prosecute for such 

charges, the prior sanction from Competent Authority is required. 

Now, in this case, the prosecution has produced the relevant sanction 

orders which have been admitted and exhibited with the consent of Ld. 

Advocates for the defence. The details  thereof, is as under: 
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Sr.No. Exh.No.  Date of order  

  1  1001   20-09-2002 

  2  1002   18-12-2002 

  3  1003   16-04-2003 

  4  1004   02-05-2003 

  5  1005   01-10-2003 

  6  1006   10-05-2006 

  7  1007   04-07-2006 

  8  1399   21-05-2002 

  9  1783   07-07-2004 

  10  1784   09-07-2004 

  11  1785   24-08-2004 

  12  1786   04-11-2004 

  13  1787   01-01-2005 

  14  1788   16-03-2005 

  15  1789   25-08-2005    

  16  1790   15-10-2005 

  17  1791   22-12-2005 

  18  1792   12-11-2005 

Thus, from record, it appears that the  Investigating Agency before 

submitting charge-sheets, had forwarded all the relevant papers to the 

Competent Authority for sanction and  after careful consideration, the 

Authority has granted sanction under Section-196 of the Cr.PC, for  

prosecution against the accused persons for the offences punishable under   

Section -153-A of the I.P.Code.  
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[93] NOTIFICATON- BOMBAY POLICE ACT-BREACH:     (Sec. 37) 

  

 

 

P.9 Whether the prosecution further proves beyond reasonable  

      doubt that the accused persons having with deadly weapons with  

      them, in public place, committed breach of the Notification  

      published under Section-37(1) of the Bombay Police Act? 

ANS: In the affirmative partly. [Para-93] 

 

  

PW-197 Chandrashankar P.Mehta in his deposition (Exh.983) has 

deposed that in the year-2002, he was serving as Dy.Mamalatdar, Godhra, 

and he was also, in-charge of the post of Extra Chitnish. In view of 

―Bakri-Id‖ festival on 23-2-2002, for maintaing law and order in the city, 

he issued Public Notification on 14-2-2002, under Section-37(2) of the 

Bombay Police Act for keeping peace against gathering of more than four 

persons having deadly weapons in a public place, for the period from 21-

2-2002 to 28-2-2008. This witness, after identifying the signature of Mr. 

B.N. Damor, Addi. Collector, has produced the copy of the said 

Notification at Exh.984. 

As discussed earlier, the members of mob, with deadly weapons rushed to 

the ‗A‘ Cabin, a public place. Thus, the breach of said Notification by 

members of mob is clearly established. 
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[94] INVOLVEMENT OF ACCUSED PERSONS: 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 1 

Name   : Mohammad Ansari Kutbudin Ansari 

Age   : 33 years 

Occupation   : Labour work 

Address   : Opp. Subhani Hotel, Godhra 

------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002       21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron strip (patti) 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated.  

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by following oral and 

documentary evidence. 

 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

148 802 Hemendra R. Das Police Officer 

158 832 Hirabhai D. Chauhan Police Officer 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dolabhai A. Bariya Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure panchnama of Iron Patti 27-2-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

 This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely  implicated. 
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                                  Part-III 

Accused No. 1 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N.Nagdev Panch  Yes 

148 802 Hemendra R.Das Constable At random 

158 832 Hirabhai D. Chauhan Constable No 

159 834 Rajubhai  V. Darji VHP worker At random 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Constable No 

171 876 Ambishkumar S. Sanke Constable No 

230 1196 Mohbatsinh J. Jhala PSI No 
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No doubt, it is true that the presumption  that every person acts honestly 

applies as much as in favour of a police official as any other person, and 

the testimony of police personals should be treated in the same manner as 

testimony of any other witness and there is no principle of law that 

without corroboration by independent witnesses, their testimony cannot 

be relied upon.  

In the case of State Vs. Satish @ Kalu @ Hathoda B. Patel reported in 

2006(1) GLR 816, the Hon'ble Gujarat High Court has held that: 

"It is well settled that without good ground being pointed out, 

testimony of police officer, if otherwise, found to be true and 

dependable, cannot be discarded on the ground that he is a police 

officer." 

Thus, in view of the settled legal position with regard to appreciation of 

evidence of police officials, this Court has to decide the reliability of 

evidence of above referred to police officials. 

I have carefully gone through the contents of panchnama (Exh. 93), FSL 

Report (Exh.1166), depositions of the above police officials and other 

relevant evidence on record. On careful reading of these entire evidence, I 

am of the view that the story of apprehending of these fifteen accused 

persons from the spot i.e. near 'A' Cabin is not believable. The reasons 

may briefly stated as under: 

 Guard-Coach (Last Coach) of this Train was on the Garnala (under 

bridge), at the time of the incident, and therefore, it was not 

possible, to go towards 'A' Cabin, particularly "on side of the train" 

easily.  
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 There are contradictions in the evidence of police witnesses, as to 

how and in which manner, they crossed the train from off side to on 

side. 

 No serious injury was received by any police officials. 

 No paper-chit was submitted by Mr. M.J. Jhala, PSI, before PSO or 

has submitted subsequently during the course of investigation, 

showing the names and details about the weapons seized from these 

fifteen accused persons. 

 In FIR (Exh.1190) it was clearly mentioned that "the mob ran away 

after assault". Names of any persons or fact about detention of any 

persons from the spot has not been mentioned, though the FIR 

came to be lodged before PSI Mr. M.J.Jhala himself. 

 In FIR, there is some manipulation about detention of this fifteen 

accused persons. 

 No explanation has been furnished by prosecution, in this regard. 

 No explanation has been furnished as to why these fifteen persons 

kept at 'A' Cabin up to 12.45 noon, though the atmosphere was very 

tense. 

 No explanation has been furnished as to why seizure and arrest 

panchnama was not drawn within reasonable time i.e. one or two 

hours. 

 The presence of these fifteen persons and the police officials 

deployed for watch could no be noticed by the DSP Raju Bhargav, 

Dy.SP Simpi, Photographer Shardul Gajjar, Passengers, Fire 

Brigade Employees, Railway/Train staff etc. 

 No where in the photographs (Exh.1048 and 1049) presence of such 

persons could be noticed. 
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 No correspondence, in form of Vardhi, Wire-less Message, Fax or 

Letter has been produced showing detention of these fifteen persons 

from the spot. 

 Most of these fifteen accused persons could not be identified by the 

above police officials, at the time of their deposition before the 

Court. 

 The facts of Joint Combing Operation and arrest of some suspect 

have been clearly admitted by police officials in their evidence 

before the Court. 

 PW-152/Exh.819 Police Constable, Mahendrasinh Bhikhusinh 

Mahida, at the time of his deposition on oath, found with a noting 

on his left hand palm in red-ink as " Chokkas Yad Nathi."   

 Explanation furnished by this witness about such noting on his 

hand can never be accepted as satisfactory by any prudent person. 

 Seizure panchnama or FSL Report therefore, are not much helpful 

to the prosecution. 

 Almost all these fifteen accused persons were residing far away 

from the place of incident. 

 Nothing on record as to how and when they reached to the place of 

incident. 

 

Thus, the prosecution failed to prove the charges against this accused 

No.1 of Sessions Case No. 69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 2 

Name   : Baitulla Kadar Taili 

Age   : 67 years 

Occupation   : Labour work 

Address   : Nr. Subhani Hotel Jakat Naka, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

152 819 Mahendrasinh B. Mahida Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

93 Seizure Panchnama of Stick 27-2-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

Fasely implicated 
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Part-III 

Accused No. 2 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N.Nagdev Panch  No 

152 819 Mahendrasing Mahida Constable No 

164 854 Shri Mohan J. Yadav Constable No 

230 1196 Mohbatsinh J. Jhala PSI No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of  S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 2 of S.C. 

No.69/2009 also, could not be established by the prosecution.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 3 

Name   : Firozkhan Gulabkhan Pathan 

Age   : 32 years 

Occupation   : Labour work 

Address   : Opp. Godhra G.E.B. 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : White Carboy containing Acid. 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with Acid Carboy, pelted  

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

158 832 Hirabhai D. Chauhan Police Officer 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dalabhai A. Bariya Police Officer 

227 1161 Dipakkumar P. Talati F.S.L. Expert 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure Panchnama of Acid Carboy 27-02-2002 

1163 Rawangi Note of White Plastic Carboy 02-03-2002 

1166 FSL Report conforming Acid 20-03-2002 

 

Contentions : 

Mr.A.A.Hasan,   ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

  Falsely implicated. 
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Part-III 

Accused No. 3 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N.Nagdev Panch  No 

158 832 Hirabhai D. Chauhan Constable No 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Contable No 

171 876 Ambishkumar S. Sanke Constable No 

230 1196 Mohbatsinh J .Jhala PSI No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of  S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 3 of S.C. 

No.69/2009 also, could not be established by the prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 4 

Name   : Abdul Raheman Yusuf Dhantiya 

Age   : 50 years 

Occupation   : Labour work 

Address   : Nr. Simla Service Station, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

140 786 Punjabhai B. Patanvadiya Police Officer 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

93 Seizure Panchnama of Iron Pipe 27-02-2002 

 

Contentions : 

Mr.  A.A.Hasan,   ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated.  
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Part-III 

Accused No. 4 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch  No 

140 786 Punjabhai B. Patanvadia Head Const. No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of  S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 4 of S.C. 

No.69/2009 also, could not be established by the prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 5 

Name   : Zuned Farukh Hayat 

Age   : 18 years 

Occupation   : Study 

Address   : Signal Faliya, Masjid Chali, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Carboy containing kerosene 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with carboy, pelted   

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan



      SC No. 69 to 86/2009 and 204/2009                                                                              [437] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

140 786 Punjabhai B. Patanvadiya Police Officer 

163 852 Chhatrasinh G. Chauhan Police Officer 

166 859 Dolabhai A. Bariya Police Officer 

227 1161 Dipakkumar P. Talati F.S.L. Expert 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

93 Seizure Panchnama of Kerosene Carboy 27-02-2002 

1163 Rawangi Note of Plastic Carboy 02-03-2002 

1166 FSL Report conforming Kerosene 20-03-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 

p.m. on 27-2-2002. 

Falsely implicated. 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [438] 

 

Part-III 

Accused No. 5 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

140 786 Punjabhai B. Patanvadia Head Const. Yes 

163 852 Chhatrasinh G. Chauhan ASI No 

166 859 Dalabhai A. Bariya Constable At random 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 5 of S.C. 

No.69/2009 also, could not be established by the prosecution. 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [439] 

 

          Part - I 

Sessions Case No  : 69/09 

Accused No   : 6 

Name   : Ishak Yusuf Luhar 

Age   : 50 years 

Occupation   : Mechanic 

Address   : Rajaram Compound, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Chhara without handle 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [440] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

158 832 Hirabhai D. Chauhan Police Officer 

166 859 Dolabhai A. Bariya Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

93 Seizure Panchnama of Chhara 27-02-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated. 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [441] 

 

Part-III 

Accused No. 6 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

158 832 Hirabhai D. Chauhan Constable No 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Constable No 

171 876 Ambishkumar N. Sanke Constable  No 

230 1196 Mohbatsinh J. Jhala PSI No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 6 of S.C. 

No.69/2009 also, could not be established by the prosecution. 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [442] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 7 

Name   : Firozkhan Zafarkhan Pathan 

Age   : 27 years 

Occupation   : Labour work 

Address   : Opp. G.E.B., Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Gupti 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan



      SC No. 69 to 86/2009 and 204/2009                                                                              [443] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

163 852 Chhatrasinh G. Chauhan Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure Panchnama of Gupti 27-02-2002 

 

Contentions : 

Mr. L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

  Falsely implicated. 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [444] 

 

Part-III 

Accused No. 7 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

163 852 Chhartasinh G. Chauhan ASI No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 7 of S.C. 

No.69/2009 also, could not be established by the prosecution. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [445] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 8 

Name   : Fakrudin Isuf Musalman Sikligar 

    (Custody death on 30-04-2003) 

Age   : 45 years 

Occupation   : Labour work 

Address   : Opp. G.E.B., Lilesra, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

 

Defence/Explanation : ------ 

in Further Statement 

 

Evidence in defence : ------ 

Defence Advocate  :         ------



      SC No. 69 to 86/2009 and 204/2009                                                                              [446] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 9 

Name   : Sabir Anwar Ansari 

Age   : 30 years 

Occupation   : Labour work 

Address   : Rahematnagar, Plot No.104, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron Strip(Patti) 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan



      SC No. 69 to 86/2009 and 204/2009                                                                              [447] 

 

Part – II 

Submissions : 

 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

152 819 Mahendrasinh B. Mahida Police Officer 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

93 Seizure Panchnama of Iron Patti 27-02-2002 

 

Contentions : 

Mr.L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

           Falsely implicated.  

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [448] 

 

Part-III 

Accused No. 9 of Sessions Case No. 69/09, as per production report, came 

to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

152 819 Mahendrasinh B. Mahida Constable Yes 

164 854 Shri Mohan J. Yadav Constable No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 9 of S.C. 

No.69/2009 also, could not be established by the prosecution. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [449] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 10 

Name   : Inayat Abdul Sattar Zujara 

Age   : 57 years 

Occupation   : Service 

Address   : Polan Bazaar, Vali Faliya, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

    

Evidence in defence : Recored to show presence in office. 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [450] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

152 819 Mahendrasinh B. Mahida Police Officer 

164 854 Shree Mohan J. Yadav Police Officer 

166 859 Dalabhai A. Bariya Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure Panchnama of Iron Pipe 27-02-2002 

 

Contentions : 

Mr.Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated. 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [451] 

 

Part-III 

Accused No. 10 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

152 819 Mahendrasinh B. Mahida Constable No 

164 854 Shri Mohan J. Yadav Constable No 

166 859 Dalabhai A. Bariya Constable At random 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 10 of S.C. 

No.69/2009 also, could not be established by the prosecution.



      SC No. 69 to 86/2009 and 204/2009                                                                              [452] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 11 

Name   : Nasirkhan Sultankhan Pathan 

Age   : 19 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi



      SC No. 69 to 86/2009 and 204/2009                                                                              [453] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

155 825 Manojbhai H. Adwani VHP Worker 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure Panchnama of Iron Pipe 27-02-2002 

 

Contentions : 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

Falsely implicated.  

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [454] 

 

                                  Part-III 

Accused No. 11 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

155 825 Manojbhai H. Adwani VHP worker At random 

173 885 Karansinh L. Yadav Constable Yes 

199 986 Prabhatbhai P. Bhoi Constable No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 11 of S.C. 

No.69/2009 also, could not be established by the prosecution.



      SC No. 69 to 86/2009 and 204/2009                                                                              [455] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 12 

Name   : Sadikkhan Sultankhan Pathan 

Age   : 20 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron-Bar 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi



      SC No. 69 to 86/2009 and 204/2009                                                                              [456] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dolabhai A. Bariya Police Officer 

173 885 Karansinh L. Yadav Police Officer 

175 891 Gayatriben H. Panchal Karsevak 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure Panchnama of Iron-bar 27-02-2002 

 

Contentions : 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated. 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [457] 

 

Part-III 

Accused No. 12 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

161 841 Indrasinh P. Solanki ASI At random 

166 859 Dalabhai A. Bariya Constable At random 

173 885 Karansinh L. Yadav Constable No 

175 891 Gayatriben Panchal Karsevak At random 

199 986 Prabhatbhai P. Bhoi Constable No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 12 of S.C. 

No.69/2009 also, could not be established by the prosecution. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [458] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 13 

Name   : Abdul Sattar Ismail Geeteli 

Age   : 45 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [459] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

110 696 Bhupat M. Dave Karsevak 

124 738 Dilipbhai J. Patel Karsevak 

158 832 Hirabhai D. Chauhan Police Officer 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dolabhai A. Bariya Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure panchnama of Stick 27-02-2002 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated. 
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Part-III 

Accused No. 13 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

110 696 Bhupatbhai M. Dave Karsevak At random 

158 832 Hirabhai D. Chauhan Constable No 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Constable At random 

171 876 Ambishkumar S. Sanke Constable No 

230 1196 Mohbatsinh J. Jhala PSI Yes 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 13 of S.C. 

No.69/2009 also, could not be established by the prosecution. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [461] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 14 

Name   : Yasin Habib Malek 

Age   : 20 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron-Bar 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

158 832 Hirabhai D. Chauhan Police Officer 

160 839 Hirabhai U. Patel Karsevak 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dalabhai A. Bariya Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

93 Seizure panchnama of Iron Bar 27-02-2002 

490 Injury Certificate 27-02-2002 

577 Injury Certificate 27-02-2002 

 

Contentions : 

Mr. L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 Falsely implicated. 
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Part-III 

Accused No. 14 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

158 832 Hirabhai D. Chauhan Constable No 

160 839 Hirabhai U. Patel Karsevak No 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Constable At random 

171 876 Ambishkumar S. Sanke Constable No 

230 1196 Mohbatsinh J. Jhala PSI Yes 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 14 of S.C. 

No.69/2009 also, could not be established by the prosecution.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 15 

Name   : Alaudin Alimudin Ansari 

Age   : 22 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-02-2002  21:30 

Place of Arrest  : From the spot 

Recovery or Discovery : Iron-Bar 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

2 92 Pavankumar N. Nagdev Panch Witness 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

93 Seizure Panchnama of Iron-Bar 27-02-2002 

 

Contentions : 

 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 
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Part-III 

Accused No. 15 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 27-2-2002 at 21.30 hours. 

Now, as per prosecution case, this accused along-with fourteen others was 

apprehended at about 9.15 a.m. on 27-2-2002, from the spot red-handed. 

On the other hand, it is the specific defence of the accused that in fact, he 

was came to be arrested from his residence, during the joint combing 

operation carried out by Railway Police and City Police. Therefore, now 

the question is very limited as to whether these fifteen accused persons 

came to be apprehended from the spot, kept under watch near 'A' Cabin 

up to 12.30 noon and then, in Railway Police Station up to 21.30 hours till 

seizure panchnama or not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

2 92 Pavankumar N. Nagdev Panch No 

173 885 Karansing L. Yadav Constable No 

199 986 Prabhatbhai P. Bhoi Constable Yes 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 of  S. C. No.69/2009, 

and the defence of this accused is also in similar line, it would be suffice 

to say, in that context, that the charges against this accused No. 15 of S.C. 

No.69/2009 also, could not be established by the prosecution.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 16 

Name    : Yusufbhai Abubhai Bakshubhai Kazi 

Age   : 43 years 

Occupation   : Labour work 

Address   : Subhani Hotel, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30  

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu with handle 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

158 832 Hirabhai D. Chauhan Police Officer 

161 841 Indrasinh P. Solanki Police Officer 

166 859 Dalabhai A. Bariya Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036  Joint Seizure Panchnama 4-03-2002 

Contentions : 

Mr.Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

          There was no evidence till arrest 

 Joint seizure panchnama is not permissible.  

Part-III 

Accused No.16 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 
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specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tejandas A. Adwani Panch No 

158 832 Hirabhai D. Chauhan Constable No 

161 841 Indrasinh P. Solanki ASI No 

166 859 Dalabhai A. Bariya Constable At random  

171 876 Ambishkumar S. Sanke Constable No 

214 1106 Laxmandas G. Rajai Panch No 

230 1196 Mohbatsinh J. Jhala PSI Yes 

 

While dealing with the case of the accused No.1  of  S. C. No.69/2009, the 

evidence of poilice officials of Railway Police Station, has been discussed 

in detail and ultimately came to the conclusion that the story of 

apprehending the fifteen accused persons from the spot is not belieavable. 

Under this circumstances, it would not be safe to rely upon the evidence 

of said police officials, that they had seen the present accused person in 

the mob. There was no material on record till his arrest. Joint Discovery 

Panchnama is therefore, not in any way helpful. Thus, the charges against 

this accused No.16 of S.C. No.69/2009 also, could not be established by 

the prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 17 

Name   : Yusufbhai Sabirbhai Ismail Pathan 

Age   : 38 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu without handle 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Seizure panchnama of Dhariya 4-03-2002 

 

Contentions : 

Mr. L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.17 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

173 885 Karansing L. Yadav Constable No 

199 986 Prabhatbhai P. Bhoi Constable Yes 

214 1106 Laxmandas G. Rajai Panch No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S.C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 17 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 18 

Name   : Yamahmmad Safimahammad Chhakda 

Age   : 56 years 

Occupation   : Labour work 

Address   : B/h. Sessions Court, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Seizure panchnama of Stick 4-03-2002 

 

Contentions : 

Mr. .A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.18 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

173 885 Karansing L. Yadav Constable No 

199 986 Prabhatbhai P. Bhoi Constable No 

214 1106 Laxmandas G. Rajai Panch No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S.C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 18 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 19 

Name   : Guljarali Agnu Ansari 

    (Died during bail) 

Age   : 22 years 

Occupation   : Labour work 

Address   : Subhani Hotel, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron-Strip (Patti) 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

Defence/Explanation : ------ 

in Further Statement 

 

Evidence in defence : ------ 

Defence Advocate  :         ------ 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 20 

Name   : Abdul Ashu Mistry 

Age   : 40 years 

Occupation   : Labour work 

Address   : B/h. Nurani Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

152 819 Mahendrasinh B. Mahida Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Joint seizure panchnama 4-03-2002 

 

Contentions : 

 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.20 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

152 819 Mahendrasinh B. Mahida Constable No 

164 854 Shri Mohan J. Yadav Constable No 

214 1106 Laxmandas G. Rajai Panch No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S.C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 20 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 21 

Name   : Rafiq Mahommad Jamnu 

Age   : 30 years 

Occupation   : Labour work 

Address   : Vejalpur Road, Opp. Octroi Naka, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

152 819 Mahendrasinh B. Mahida Police Officer 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

1036 Joint Sezure panchnama  4-03-2002 

 

Contentions : 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.21 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

152 819 Mahendrasinh B. Mahida Constable No 

164 854 Shri Mohan J. Yadav Constable No 

214 1106 Laxmandas G. Rajai Panch No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S. C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 21 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 22 

Name   : Ahmed Abdul Rahim Hathibhai 

Age   : 35 years 

Occupation   : Labour work 

Address   : Polan Bazaar, B/h. Dr. Soni Hospital, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron-Bar 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidenc:  

P.W. 

No. 

Exhibit Name Status 

154 823 Chandrasankar N. Shenaiya VHP Worker 

170 873 Pravinkumar A. Patel Karsevak 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

538, 541 Injury Certificates 27-2-2002 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.22 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

154 823 Chandrashekhar N.Sheniya VHP worker At random 

170 873 Pravinbhai A. Patel Karsevak At random 

173 885 Karansing L. Yadav Constable No 

199 986 Prabhatbhai P. Bhoi Constable No 

214 1106 Laxmandas G. Rajai Panch No 

  

First time identification by PW-154 and PW-170 can not be accepted as 

reliable and trustworthy. As the discussion in detail with this issue has 

been made earlier, at the time of dealing with the case of the accused No.1 

and 16 of  S.C. No.69/2009, and the defence of this accused is also in 

similar line, it would be suffice to say, in that context, that the charges 

against this accused No. 22 of S.C. No.69/2009 also, could not be 

established by the prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 23 

Name   : Shamsherkhan Sultankhan Pathan 

Age   : 29 years 

Occupation   : Labour work 

Address   : Opp. G.E.B., Rahematnagar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

163 852 Chhatrasinh G. Chauhan Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Joint seizure panchnama 4-03-2002 

 

 

Contentions : 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [488] 

 

Part-III 

Accused No.23 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

163 852 Chhatrasinh G. Chauhan ASI No 

214 1106 Laxmandas G. Rajai Panch No 

 

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16  of  S.C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 23 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 24 

Name   : Idrish Abdulla Umarji 

Age   : 32 years 

Occupation   : Labour work 

Address   : Mohammadi Maholla, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron Strip (Patti) 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

140 786 Punjabhai B. Patanvadiya Police Officer 

148 802 Hemendra R. Das Police Officer 

173 885 Karansinh L. Yadav Police Officer 

175 891 Gayatriben H. Panchal Karsevak 

230 1196 Mohbatsinh J. Jhala I.O. 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Joint seizure panchnama 4-03-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.24 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

140 786 Punjabhai B.Patanvadiya Head.Const. Yes 

148 802 Hemendra R. Das Constable  At random 

173 885 Karansing L. Yadav Constable At random 

175 891 Gayatriben Panchal Karsevak At random 

214 1106 Laxmandas G. Rajai Panch No 

230 1196 Mohbatsinh J. Jhala PSI At random 

  

First time identification by PW-175 can not be accepted as reliable and 

trustworthy. As the discussion in detail with this issue has been made 

earlier, at the time of dealing with the case of the accused No.1 and 16 of  

S.C. No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 
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accused No. 24 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 25 

Name   : Husen Mohammad Dhobi 

    (Custody death on 04-10-2008) 

Age   : 55 years 

Occupation   : Labour work 

Address   : Kadiyavad Masjid, Opp. Vaghjipur Hospital, 

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

Defence/Explanation : ------ 

in Further Statement 

 

Evidence in defence : ------ 

Defence Advocate  : ------
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 26 

Name   : Azgar Ali Kamruddin Oraji 

Age   : 45 years 

Occupation   : Labour work 

Address   : Badri Maholla, Opp. Yakub Corporater, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu without handle 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Joint seizure panchnama 4-03-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.26 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

173 885 Karansing L. Yadav Constable No 

199 986 Prabhatbhai P. Bhoi Constable Yes 

214 1106 Laxmandas G. Rajai Panch No 

  

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S.C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 26 of S.C. No.69/2009 also, could not be established by the 

prosecution.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 27 

Name   : Kamal Badshah Mahommad Sharif Muslim 

Age   : 52 years 

Occupation   : Labour work 

Address   : Opp. Nurani Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron-rod 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

173 885 Karansinh L. Yadav Police Officer 

199 986 Prabhatbhai P. Bhoi Police Officer 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1036 Joint seizure panchnama 4-03-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.27 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not. 

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

158 832 Hirabhai D. Chauhan Constable No 

171 876 Ambishkumar S. Sanke Constable No 

173 885 Karansing L. Yadav Constable At random 

199 986 Prabhatbhai P. Bhoi Constable At random 

214 1106 Laxmandas G. Rajai Panch No 

230 1196 Mohbatsinh J. Jhala PSI Yes 

As the discussion in detail with this issue has been made earlier, at the 

time of dealing with the case of the accused No.1 and 16 of  S. C. 

No.69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No. 27 of S.C. No.69/2009 also, could not be established by the 

prosecution. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 28 

Name   : Taiyab Abdul Haq Khoda 

Age   : 19 years 

Occupation   : Labour work 

Address   : Goya Maholla, B/h. Jamiya Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-02-2002  09:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

109 695 Mukeshbhai R. Makwana Karsevak 

230 1196 Mohbatsinh J. Jhala I.O. 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

1036 Seizure Panchnama of Stick 4-03-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

This accused was apprehended during joint combing, after 4:30 p.m. on 

27-2-2002. 

 There was no evidence till arrest. 

 Joint seizure panchnama is not permissible 

 Falsely implicated. 
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Part-III 

Accused No.28 of Sessions Case No. 69/09, as per production report, 

came to be arrested on 28-2-2002 at 09.30 hours. 

Now, as per prosecution case, this accused along-with others was 

apprehended at about 9.30 a.m. on 28-2-2002. On the other hand, it is the 

specific defence of the accused that in fact, he was arrested from his 

residence, during the joint combing operation carried out by Railway 

Police and City Police. Therefore, now the question is very limited as to 

whether this accused  came to be apprehended during the Joint Combing 

Operation or infact he was noticed by the Police Officials in the mob or 

not.  

To prove these facts, the prosecution has relied on the evidence of the 

following witnesses: 

PW 

No 

Exh. 

No. 

Name Designation Identifi- 

cation  

44 372 Tulsidas A. Sevani Panch No 

109 695 Mukeshbhai R. Makwana Karsevak At random 

158 832 Hirabhai D. Chauhan Constable No 

171 876 Ambishkumar S. Sanke Constable No 

214 1106 Laxmandas G. Rajai Panch No 

230 1196 Mohbatsinh J. Jhala PSI No 

  

First time identification by PW-109 can not be accepted as reliable and 

trustworthy. As the discussion in detail with this issue has been made 

earlier, at the time of dealing with the case of the accused No.1 and 16 of  

S.C. No. 69/2009, and the defence of this accused is also in similar line, it 

would be suffice to say, in that context, that the charges against this 

accused No.28 of S.C. No.69/2009 also, could not be established by the 

prosecution.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 29 

Name   : Suleman Ahmed Husain @ Tiger Pir 

Age   : 34 years 

Occupation   : Labour work 

Address   : Idgah Masjid, Opp. Sessions Court, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  20:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence :  

P.W. 

No. 

Exhibit Name Status 

144 793 Mansinh N. Vasava Police Officer 

233 1219 Dilipbhai G. Chelani Eye-witness 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

---                               ----              --- 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer 

warrant.  

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness(es). 

4) No efforts were made for holding T.I. Parade. 

 5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

 

This accused No. 29 of Sessions Case No. 69/2009 was arrested on 14-3-

2002 at 20.30.hours 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

233  1219  Dilipkumar G. Chelani 

This accused has been identified before the Court by the above mentioned 

PW No.233.. 

As discussed earlier, the presence of the above witness near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of this witness is reliable 

and trustworthy and he has no reason to implicate falsely this accused in 

this serious crime. 

PW-144/Exh.793 Mansing Nursing, Police Constable has also supported 

the evidence of PW-233. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 
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Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal."  

Even  if the evidence of the PW-144/793 Mansing Nooraji with regard to 

first time identification before the Court, is excluded then also there is 

sufficient evidence against this accused. 

Thus, from the above referred to,  evidence on record, the presence of this 

accused, at the place of incident and role played by him, in commission of 

offence, is clearly established beyond reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [507] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 30 

Name   : Mohammad Musharafkhan Asharafkhan Pathan 

Age   : 24 years 

Occupation   : Labour work 

Address   : Chambal Sagar Colony, House No.181, Nagda, 

    Madhya Pradesh 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated .

     

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

151 814 Dipakkumar N. Soni VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr.A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

 

1)This accused came to be arrested subsequently by way of transfer   warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnessis got-up witness. 

6) Falsely implicated. 
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Part-III 

This accused No.30 of Sessions Case No.69/2009 was arrested on          

14-3-2002, by way of transfer warrant. 

 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

 

Presently, he is in judicial custody. 

 

PW-151/Exh.814 Dipakbhai N.Soni, VHP worker, in his statement before 

police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.30 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 31 

Name   : Habidbhai Karimbhai Sheikh 

Age   : 26 years 

Occupation   : Advocate 

Address   : Limdi Faliya, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated,

    because of political rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

151 814 Dipakkumar N. Soni VHP Worker 

175 891 Gayatriben H. Panchal Karsevak 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---            --- 

Contentions : 

Mr. Y.A.Charkha, d. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political rivalry. 

 

Part-III 

This accused No.31 of Sessions Case No.69/2009 was arrested on          

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 
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During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-151/Exh.814, Dipakbhai N. Soni, VHP worker, in his statement 

before police and in chief examination has made reference of name of this 

accused, and also identified him, before the Court. As discussed earlier in 

this judgment, the evidence of this witness is not trustworthy and reliable. 

PW-175/Exh.891 Gayatriben Panchal, karsevak, for the first time, at the 

time of deposition before the Court, at random, without giving name or 

details about any special feature, identified this accused, saying that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

This accused is a practicing lawyer and earlier elected as Municipal 

Councilor. As per his say, because of political rivalry he has been falsely 

implicated.  

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.31 of the Sessions Case No.69/2009. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [513] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 32 

Name   : Mohammad Ibrahim Sheikh 

Age   : 58 years 

Occupation   : Labour work 

Address   : Station Road, Opp. Chawki No.7, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated, 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

151 814 Dipakkumar N. Soni VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---            --- 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witness is got-up witness. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No.32 of Sessions Case No. 69/2009 was arrested on        

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-151/Exh.814, Dipakbhai N. Soni, VHP worker, in his statement 

before police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.32 of the Sessions Case No.69/2009. 

 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 33 

Name   : Husain Abdul Sattar Durvesh 

Age   : 45 years 

Occupation   : Labour work 

Address   : Station Road, Opp. Chawki No.7, Godhra 
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------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

 

------------------------------------------------------------------------------------------------ 

 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated, 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

 

Defence Advocate  : Mr.Y.A.Charkha.
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

151 814 Dipakkumar N. Soni VHP Worker 

173 885 Karansinh L. Yadav Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 33 of Sessions Case No.69/2009 was arrested  on        

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-151/Exh.814 Dipakbhai N. Soni, VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, and also identified him, before the Court. As discussed earlier in 

this judgment, the evidence of this witness is not trustworthy and reliable. 

PW-173/Exh.885 Karansinh Lalsinh, police official, for the first time, at 

the time of deposition before the Court, at random, without giving name 

or details about any special feature, identified this accused, saying that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.33 of the Sessions Case No.69/2009. 
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                                                    Part - I 

Sessions Case No  : 69/09 

Accused No   : 34 

Name   : Shaukat Mahommad Sheikh @ Dagal 

Age   : 40 years 

Occupation   : Labour work 

Address   : Polan Bazaar, Opp. Chawki No.6, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

159 834 Rajeshbhai V. Darji VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnessis is got-up witness. 

6) Falsely implicated because of political/business rivalry. 
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Part-III  

 

This accused No.34 of Sessions Case No. 69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-159/Exh.834 Rajubhai V. Darji, VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.34 of the Sessions Case No.69/2009. 

 

 

Part – I 

 

Sessions Case No  : 69/09 

Accused No   : 35 

Name   : Ahmed Abdul Rahim Kala (Sheikh) 

Age   : 31 years 

Occupation   : Labour work 

Address   : Vali Faliya No.3, Chhabildas lane, Godhra 
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------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

208 1067 Murlidhar R. Mulchandani VHP Worker 

(B) Documentary Evidence: 

Exhibit Particulars Date 

107  Seizure Panchnama of pipe                   20-03-2002 

Contentions : 

Mr.Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

Part-III 

This accused No.35 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, muddamal Pipe has been recovered. 

Presently, he is in judicial custody. 
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PW-154/Exh.823 Chandrashekhar N. Shenaiya, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

PW-208/Exh.1067 Murlidhar R.Mulchandani, VHP worker, for the first 

time, at the time of deposition before the Court, at random, without giving 

name or details about any special feature, identified this accused, saying  

that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As per say of prosecution, muddamal article Iron-pipe came to be seized 

from this accused, under seizure/discovery panchnama. PW-44/Exh.372                                                  

Panch witness has been examined to prove this fact, but this panch 

witness has not identified the accused before the Court. Even otherwise,  

except this seizure panchnama, there is no other reliable evidence against 

this accused connecting him in the alleged offence.   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.35 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 36 

Name   : Asif @ Babu Siddik Kadar 

Age   : 19 years 

Occupation   : Labour work 

Address   : Signal Faliya, B/h. Kothi Building, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron-Rod 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

139 785 Jashvantsinh K. Bariya Police Officer 

154 823 Chandrashankar N. Sanaiya VHP Worker 

166 859 Dolabhai A. Bariya Police Officer 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

105 Discovery Panchnama of Weapon 20-03-2002 

 

Contentions : 

Mr. L.R.Pathan, d. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.36 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, muddamal  iron-rod has been recovered. 

Presently, he is in judicial custody. 

PW-154/Exh. 823 Chandrashekhar N. Chenaiya, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

PW-166/Exh.859 Dalabhai AbhaLabhai, police Constable, for the first 

time, at the time of deposition before the Court, at random, without giving 

name or details about any special feature, identified this accused, saying 

that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As per say of prosecution, muddamal article iron-bar came to be seized 

from this accused, under seizure/discovery panchnama. PW-5/Exh.104, 

Devidas Lakhani, Panch witness has been examined to prove this fact, but 

this panch witness could not identify this accused before the Court. 

Eexcept this seizure panchnama, there is no other reliable evidence 

against this accused connecting him in the alleged offence.   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.36 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 37 

Name   : Abdul Rahim Ibrahim Kalu 

Age   : 68 years 

Occupation   : Labour work 

Address   : Nr. Panchmahal Transport, B/h. Jain Derasar, 

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

172 878 Nitinkumar @ Kakul H. Pathak VHP Worker 

173 885 Karansinh L. Yadav Police Officer 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesse. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

Part-III 

This accused No.37 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 
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 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-172/Exh.878 Nitinkumar @ Kakul H. Pathak, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

PW- 173/Exh.885 Karansinh Lalsinh, police official, for the first time, at 

the time of deposition before the Court, at random, without giving name 

or details about any special feature, identified this accused, saying that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.37 of the Sessions Case No.69/2009.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 38 

Name   : Anwar Husain Ahmed Pittal Sheikh 

Age   : 27 years 

Occupation   : Labour work 

Address   : Meda Plot, Nr. Abu Bakar Masjid, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

146 799 Laxmansinh N. Chauhan Police Officer 

155 825 Manojbhai H. Adwani VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

111 Discovery Ppanchnama of Stick 21-03-2002 

Contentions : 

Mr. A.D.Shah, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.38 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, muddamal Stick has been recovered. 

Presently, he is in judicial custody. 
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PW-155/Exh. 825 Manoj H. Adwani, VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

PW-146/Exh.799 Laxmansinh Nansinh Chauhan, police official, for the 

first time, at the time of deposition before the Court, at random, without 

giving name or details about any special feature, identified this accused, 

saying that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As per say of prosecution, muddamal article Stick came to be seized from 

this accused, under seizure/discovery panchnama. PW-7/Exh.110, 

Mohanlal P. Dhenuwani, Panch witness has been examined to prove this 

fact, but this panch witness could not identify this accused before the 

Court. Eexcept this seizure panchnama, there is no other reliable evidence 

against this accused connecting him in the alleged offence.   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.38 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 39 

Name   : Mohommad Abdul Salam Giteli 

Age   : 33 years 

Occupation   : Labour work 

Address   : Mithikhana Maholla, Vhorvad, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.S.M.Dadi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by relying following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

155 825 Manojbhai H. Adwani VHP Worker 

166 859 Dalabhai A. Bariya Police Officer 

(B) Documentary Evidence: 

Exhibit Particulars Date 

1132 Seizure panchnama of pipe 29-03-2002 

Contentions : 

Mr. S.M.Dadi, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.39 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, muddamal Iron-pipe has been recovered. 

Presently, he is in judicial custody. 
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PW-155/Exh.825, Manoj H. Adwani, VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, and also identified him, before the Court. As discussed earlier in 

this judgment, the evidence of this witness is not trustworthy and reliable. 

PW-166/Exh.859 Dalabhai Abhalabhai Bariya, police official, for the first 

time, at the time of deposition before the Court, at random, without giving 

name or details about any special feature, identified this accused, saying  

that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As per say of prosecution, muddamal article Iron-pipe came to be seized 

from this accused, under seizure/discovery panchnama dtd;29-3-2002. 

PW-221/Exh.1131, Arvindbhai Raisingbhai Solanki, Panch witness has 

been examined to prove this fact, but this panch witness has not supported 

the facts of panchnama and declared hostile. Thus, recovery of muddamal 

article is not established   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.39 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 40 

Name   : Abdul Raheman Abdul Majid Dhantiya @  

Kankatto @ Jamburo 

Age   : 48 years 

Occupation   : Business 

Address   : Signal Faliya, Dhantiya Plot, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Plastic carboy 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : 21-5-2002              (Ex.1322) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

143 792 Vinubhai K. Vankar Police Officer 

161 841 Indrasinh P. Solanki Police Officer 

165 855 Sureshgiri M. Gosai Fireman 

230 1196 Mohbatsinh J. Jhala I.O. 

236 1231 Ajay K. Bariya Eye-witness 

(B) Documentary Evidence: 

Exhibit Particulars Date 

98 Damage Panchnama of fire Fighter             --- 

116 Discovery Panchnama of Carboy 30-03-2002 

Contentions : 

Mr.I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade.  

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political rivalry. 

 

Part-III 

This accused No.40 of Sessions Case No.69/2009 was arrested on 14-3-

2002. 

He is in judicial custody. 
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He was arrested by Godhra Town police in, connection with the offence 

registered vide C.R.No. I-66/2002 and subsequently, came to be arrested 

by Railway Police by way of transfer warrant. 

Admittedly, he is residing at Signal Faliya. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No.236. This witness has no reason to depose falsely against this 

accused. 

PW-165/Exh.855 Fireman-Sureshgiri M. Gosai has also deposed against 

him and also identified at the time of deposion before the Court 

Thus, presence of this accused at the place of incident is clearly 

established. 

Police Officials of the Godhra Town and Railway Police Station, PW-142, 

143, 158, 161, and 230 have also supported the prosecution case against 

this accused. 

As per Lie Detction Test Report (Exh.1322), the answers given by this 

accused to the questions relating to his role played in the alleged crime 

were almost not true and correct. 

No doubt the panch witness has not supported the discovery panchnama, 

but as stated above, it is established without doubt that at the time of the 

incident, he was in the mob and played an active role in commisiion of the 

incident of attack and setting the Coach on fire. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 41 

Name   : Salim Abdul Gafar Sheikh 

Age   : 39 years 

Occupation   : Labour work 

Address   : Khadi Faliya, Nr. Huseni Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

208 1067 Murlidhar R. Mulchandani VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No. 41 of Sessions Case No.69/2009 was arrested on         

14-3-2002 at 23.30 hours, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-208/Exh.1067 Murlidhar Rohiram Mulchandani, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.41 of the Sessions Case No. 69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 42 

Name   : Mohammad Husain Abdul Rahim Kalota 

Age   : 47 years 

Occupation   : Advocate 

Address   : Mohammadi Maholla, Polan Bazaar, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob,  and instigatedthe crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

137 782 Kantibhai R. Damor Police Officer 

139 785 Jashvantsinh K. Bariya Police Officer 

141 787 Jashvantsinh G. Bariya Police Officer 

143 792 Vinubhai K. Vankar Police Officer 

147 801 Rayjibhai G. Parmar Police Officer 

177 897 Mansing H. Pargi Police Officer 

208 1067 Murlidhar R. Mulchandani VHP Worker 

 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

---                               ---             --- 

Contentions : 

Mr. A.D.Shah, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political rivalry. 
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Part-III 

 

This accused No.42 of Sessions Case No. 69/2009 was arrested on1         

4-3-2002. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name:  

208               1067            Murlidhar R.Mulchandi 

 

This accused has been identified before the Court by the above mentioned 

PW No 208. 

As discussed earlier, the presence of this witness at the place of incident is 

not established and evidence of this witness is not at all reliable. 

Further, so far this accused is concerned, he  cannot be said to be an 

independent witness, as there is political rivalry between the accused and 

this witness. 

The following police officials of Mobile-Van immediately reached to the 

spot, have also made reference of name of this accused, in their evidence 

before the Court. 

 

PW 

No 

Exh. 

No. 

Name Status 

137 782 Kantibhai R. Damor Const.(Driver) 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

141 787 Jashvantsinh G. Bariya Const.(Operator) 
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142 790 Mangalbhai R. Bariya Const.(Driver) 

143 792 Vinubhai K. Vankar Const.(Driver) 

147 801 Rayajibhai G. Parmar PSI 

169 868 Babubhai B. Patel ASI 

177 897 Mansing H. Pargi Const.(Operator) 

 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

These are police witnesses, but the settled proposition of law is as under: 

 

(I) In the case of  Karamjit Singh Vs. State of Delhi reported in AIR 

2003 1311, it was held that,   

"The testimony of police personal should be treated in the same 

manner as testimony of any other witness and there is no principle 

of law that without corroboration by independent witnesses their 

testimony cannot be relied upon."  

 

(II) In the case of Girja Prasad (Dead) by LRS Vs. State of M.P. 

reported in AIR 2007 SC 3106, it was held that: 
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" The presumption that every person acts honestly applies as much 

in favour of a police official as any other person. No infirmity 

attaches to the testimony of police  officials merely because they 

belong to police force." 

 

(III) In the case of Ravindra Santaram Sawant Vs. State of 

Maharashtra, reported in AIR 2002 (SC) 2461, it was held that: 

"The police party was the victim of assault launched by the 

accused. Three of police witnesses are also injured. They cannot, 

therefore, be described as official witnesses interested in the 

success of the investigation or prosecution. In fact the testimony of 

such witnesses, does not require independent corroboration, if  

otherwise  their evidence is found to be truthful and reliable.." 

 

(IV) In the case of   Mukhtiar Sing and anr. Vs. State of Punjab, 

reported in AIR 2009 SC 1854, it was held that: 

" PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and 

pursued the accused persons but was unable to catch them. While 

scrutinizing the evidence of PW-5, we find no reason to disbelieve 

the statement of the said officer. He was not an investigating officer 

nor has he any connection with the case apart from being a 

witness." 

 

Now, so far  as these police witnesses are concerned, mere presence of 

this accused , at the place of the incident, is established from their 

evidence. Nothing more they have stated against this accused. The 
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accused hiself has admitted his present, at the place of the incident. Mr. 

Raju Bhargav has also stated about his presence. Nothing on record that 

before the incident, he was at the Railway Station. It is also not the case of 

the prosecution that the accused in any  manner directly took part in the 

alleged incident. What is the case is that he was instigating the members 

of the mob. However, looking to the conduct of the accused, at the time of 

the incident, particulary to   meet with Raju Bhargav, to make phone-

calls, to send Fire Fighter to a nearby tube-well etc.,  it is difficult to 

accept the allegations that he was instigating the crowd.  

 

Admittedly, this accused is a practicing lawyer and at the time of incident, 

he was the President of the Godhra Nagar Palika. Therefore, his presence 

at the place of incident was but natural.In absence of any cogent evidence, 

he cannot be held guilty for  any of the charges. 

 

Thus, this accused No.42 of S.C.No.69/2009 is entitled to get benefit of 

doubt. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 43 

Name   : Abdul Gani Ahmed Sheikh 

Age   : 42 years 

Occupation   : Labour work 

Address   : Muslim Society, Nr. Rajan Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

167 862 Harshukhlal T. Adwani VHP Worker 

 

(B) Documentary Evidence:  

Exhibit Particulars Date 

---                               ---             ---  

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witness is got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No.43 of Sessions Case No.69/2009  was arrested  on        

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-167/Exh.862 Hashmukhabhai T. Adwani, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

As there is no other evidence against this accused,  this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No. of the Sessions Case No.43/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 44 

Name   : Zabir Abdulla Kala 

Age   : 46 years 

Occupation   : Labour work 

Address   : Mithikhana Maholla, Vhorvad, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

167 862 Harshukhlal T. Adwani VHP Worker 

175 891 Gayatriben H. Panchal Karsevak 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No. 44 of Sessions Case No.69/2009 was arrested on         

14-3-2002, by way of transfer warrant. 
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 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-167/Exh.Hashmukbhai T. Adwani, VHP worker in his statement 

before police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

PW-175/Exh.891 Gayatriben Panchal, karsevak, for the first time, at the 

time of deposition before the Court, at random, without giving name or 

details about any special feature, identified this accused, saying that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.44 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 45 

Name   : Abdul Rauf Ahmed Yaymin 

Age   : 41 years 

Occupation   : Labour work 

Address   : Muslim Society, B, Opp. Rajan Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

167 862 Harshukhlal T. Adwani VHP Worker 

 

(B) Documentary Evidence :  

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witness is got-up witness. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No.45 of Sessions Case No.69/2009 was arrested  on         

14-3-2002, by way of transfer warrant. 

 He was remained in police custody on remand up to 30-3-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-167/Exh.862 Hashmukhbhai T.Adwani, VHP worker, in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.45 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 46 

Name   : Siraj Abdulla Jamsa (Expired on 29-12-03) 

Age   : 52 years 

Occupation   : Labour work 

Address   : Maulana Azad Road, Opp. Rani Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 14-03-2002  23:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

 

Defence/Explanation : ------ 

in Further Statement 

 

 

Evidence in defence : ------ 

Defence Advocate  : ------ 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 47 

Name   : Abdul Razak Abdul Rahim Dhantiya @ Razak 

   Dungariya 

Age   : 50 years 

Occupation   : Business 

Address   : Salamat Society, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 16-03-2002  20:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

208 1067 Murlidhar R. Mulchandani VHP Worker 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---                               ---             --- 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witness are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

Part-III 

This accused No.47 of Sessions Case No.69/2009 was arrested  on         

16-3-2002. 

 He was remained in police custody on remand up to 1-4-2002. 
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During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is on bail. 

PW-203/Exh.1040, Dilipbhai Ujamshi Dasadiya, VHP worker, in his 

statement before police but could not identify him, before the Court. This 

witness has been declared as hostile and nothing stated against this 

accused. As discussed earlier in this judgment, the evidence of this 

witness is not trustworthy and reliable. 

PW-208/Exh.1067, Murlidhar R. Mulchandani, VHP worker, for the first 

time, at the time of deposition before the Court, at random, without giving 

name or details about any special feature, identified this accused, saying  

that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. Even otherwise, as discussed earlier, evidence of 

this witness also, not reliable and trustworthy. 

As per say of this accused, he is an industrialist, businessman and also 

politician, therefore, because of political/business rivalry, he has been 

falsely implicated. 

As there is no other reliable evidence against this accused, this Court has 

no option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.47 of the Sessions Case No.69/2009. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [562] 

 

Part - I 

Sessions Case No  : 69/09 

Accused No   : 48 

Name   : Bilal Ismail Abdul Majid Sujela @ Bilal Haji 

Age   : 41 years 

Occupation   : Business 

Address   : Shekh Majhavar Road, Hayat-ni-Vadi, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 16-03-2002  20:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Carboy containing kerosene 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : 21-5-2002              (Exh.1322) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, present in a 

     mob, pelted stones and instigated the crowd. 

 

Defence/Explanation : Residence is far away. Reached subsequently to          

  the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi



      SC No. 69 to 86/2009 and 204/2009                                                                              [563] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

4 100 Harshadkumar N. Rana Panch witness 

129 755 Kanubhai C. Variya Fireman 

130 757 Vijaykumar R. Sharma Fireman 

139 785 Jashvantsinh K. Bariya Police Officer 

141 787 Jashvantsinh G. Bariya Police Officer 

142 790 Mangalbhai R. Bariya Police Officer 

143 792 Vinubhai K. Vankar Police Officer 

147 801 Rayjibhai G. Parmar Police Officer 

156 826 Pradipsinh B. Thakor Fire Brigade 

165 855 Sureshgiri M. Gosai Fireman 

169 868 Babubhai B. Patel Police Officer 

177 897 Mansing H. Pargi Police Officer 

208 1067 Murlidhar R. Mulchandani VHP Worker 

230 1196 Mohbatsinh J. Jhala I.O. 

233 1219 Dilipkumar G. Chelani Eye-witness 

237 1252 Sikandar M. Shaikh Eye-witness 

(B) Documentary Evidence : - 

Exhibit Particulars Date 

98 Damage Panchnama of fire Fighter  

113 Discovery Panchnama of Carboy 30-3-2—2 
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Contentions : 

Mr. I.M.Munshi,  ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4)       No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry 

 

Part-III 

This accused No. 48 of Sessions Case No. 69/2009 was arrested on 16-3-

2002. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

233  1219  Dilipkumar G. Chelani 

237  1252  Sikander M.Shaikh 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 
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played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

Admittedly, the Fighter Fighter reached to the place of the incident 

through the Singnal Faliya. The driver and all the firemen have deposed 

against this accused. Damage to the Fire Fighter duly proved. Ticket-

Examiner of the Train PW-136/Exh.780 Sajjanlal M. Raniwal has also 

supported the fact of preventing of the Fighter. 

Almost all the above referred  to police officials have also deposed against 

this accused. Not only that but, the then DSP Raju Bhargav has also said 

about his presence at the place of the incident. If we consider the evidence 

of all these eye witnesses in the context with the confidential statement of 

the co-accused Jabir B. Behra, it can be easily undertood what role this 

accused was playing at the place of incident. 

Even Lie Detection Test Report dt.21-5-2002 (Exh.1322), also suggests 

that he tried his level best to suppress the real truth.  

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in hatching conspiracy and in commission of offence, is 

clearly established beyond reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 49 

Name   : Kasim Abdul Sattar @ Kasim Biryani Gaji 

Age   : 22 years 

Occupation   : Labour work 

Address   : Menda Plot, Chhunga Lane, Opp. Signal Faliya, 

   Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 23-03-2002  11:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Carboy 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : 21-5-2002               (Exh.1322) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

147 801 Rayajibhai G. Parmar PSI 

142 790 Mangalbhai R. Bariya Const.(Driver) 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

143 792 Vinubhai K. Vankar Const.(Driver) 

192 960 Riyajudin Amirudin Pathan Witness 

146 799 Laxmansinh Nansinh Constable 

230 1196 Mobatsinh J. Jhala PSI 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

122 Discovery  Panchnama 5-4-2202 
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Contentions : 

 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

 

Part-III 

 

This accused No.49 of Sessions Case No. 69/2009 was arrested on.            

23-3-2002. 

He was remained in police custody on remand up to 6-4-2002. 

During police remand Muddamal Article Carboy was seized from him 

under seizure panchnama dtd;5-4-2002 (Exh.122). 

He is in judicial custody. 

PW-11/Exh.121 Narendrakumar J. Lakhawani, Panch witness has been 

examined by the prosecution and the Discovery panchnama (Exh.122) is 

duly proved. 

Lie Detection Test Report dtd; 21-5-2002 (Exh.1322) suggests that the 

replies given by this accused to the questions relating to his knowledge 

and involvement in the alleged crime were mostly not true and correct.  
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PW-146/Exh.799 Laxmansinh Nansinh, Police Constable and PW-

230/Exh.1196 Mr.M.J.Jhala, PSI,  have identified this accused before the 

Court.  

The following police officials have also deposed against this accused. 

 

PW 

No 

Exh. 

No. 

Name Status 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

142 790 Mangalbhai R. Bariya Const.(Driver) 

143 792 Vinubhai K. Vankar Const.(Driver) 

147 801 Rayazubhai G. Parmar PSI 

 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

These are police witnesses, but the settled proposition of law is as under: 

 

(A) In the case of  Karamjit Singh Vs. State of Delhi reported in AIR 

2003 1311, it was held that,   

"The testimony of police personal should be treated in the same 

manner as testimony of any other witness and there is no principle 
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of law that without corroboration by independent witnesses their 

testimony cannot be relied upon."  

(B) In the case of Girja Prasad (Dead) by LRS Vs. State of M.P. 

reported in AIR 2007 SC 3106, it was held that: 

" The presumption that every person acts honestly applies as much 

in favour of a police official as any other person. No infirmity 

attaches to the testimony of police  officials merely because they 

belong to police force." 

(C) In the case of Ravindra Santaram Sawant Vs. State of 

Maharashtra, reported in AIR 2002 (SC) 2461, it was held that: 

"The police party was the victim of assault launched by the 

accused. Three of police witnesses are also injured. They cannot, 

therefore, be described as official witnesses interested in the 

success of the investigation or prosecution. In fact the testimony of 

such witnesses, does not require independent corroboration, if  

otherwise  their evidence is found to be truthful and reliable.." 

(D)   In the case of   Mukhtiar Sing and anr. Vs. State of Punjab, 

reported in AIR 2009 SC 1854, it was held that: 

" PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and 

pursued the accused persons but was unable to catch them. While 

scrutinizing the evidence of PW-5, we find no reason to disbelieve 

the statement of the said officer. He was not an investigating officer 

nor has he any connection with the case apart from being a 

witness." 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 50 

Name   : Irfan Siraj Pado Ghanchi 

Age   : 19 years 

Occupation   : Labour work 

Address   : B/h. Signal Faliya Masjid, Nr. Meda Plot, 

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 23-03-2002  11:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Sword 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : 21-5-2002               (Exh.1322) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

166 859 Dalabhai Abhalabhai Constable 

147 801 Rayajibhai G. Parmar PSI 

142 790 Mangalbhai R. Bariya Const.(Driver) 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

143 792 Vinubhai K. Vankar Const.(Driver) 

25 215 Trilokchand Dulhanimal Panch 

192 960 Riyazudin A. Pathan  Witness 

146 799 Laxmansinh Nansinh Constable 

148 802 Hemendra Ramanlal Constable 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

367 Discovery panchnama 28-3-2002 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [574] 

 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness(es). 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

 

Part-III 

 

This accused No.50 of Sessions Case No. 69/2009 was arrested on.        

23-3-2002.  

He was remained in police custody on remand up to 6-4-2002. 

During police remand Muddamal Article Sword was seized from him 

under seizure panchnama dtd; 28-3-2002 (Exh.367). 

He is in judicial custody. 

PW-25/Exh.215 Trilokchand D. Punjabi, Panch witness turned hostile and 

the prosecution proved the contents of panchnama through the 

Investigating Officer.   

Lie Detection Test Report dtd; 21-5-2002 (Exh.1322) suggests that the 

replies given by this accused to the questions relating to his knowledge 

and involvement in the alleged crime were mostly not true and correct.  
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PW-146/Exh.799 Laxmansinh Nansinh, Police Constable and PW-

148/Exh.802 Hemendra Ramanlal, Police Constable,   have identified this 

accused before the Court.  

The following police officials have also deposed against this accused. 

 

PW 

No 

Exh. 

No. 

Name Status 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

142 790 Mangalbhai R. Bariya Const.(Driver) 

143 792 Vinubhai K. Vankar Const.(Driver) 

147 801 Rayajibhai G. Parmar PSI 

166 859 Dalabhai Abhalabhai Constable 

 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

These are police witnesses, but the settled proposition of law is as under: 

(A) In the case of  Karamjit Singh Vs. State of Delhi reported in AIR 

2003 1311, it was held that,   

"The testimony of police personal should be treated in the same 

manner as testimony of any other witness and there is no principle 
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of law that without corroboration by independent witnesses their 

testimony cannot be relied upon."  

(B) In the case of Girja Prasad (Dead) by LRS Vs. State of M.P. 

reported in AIR 2007 SC 3106, it was held that: 

" The presumption that every person acts honestly applies as much 

in favour of a police official as any other person. No infirmity 

attaches to the testimony of police  officials merely because they 

belong to police force." 

(C) In the case of Ravindra Santaram Sawant Vs. State of 

Maharashtra, reported in AIR 2002 (SC) 2461, it was held that: 

"The police party was the victim of assault launched by the 

accused. Three of police witnesses are also injured. They cannot, 

therefore, be described as official witnesses interested in the 

success of the investigation or prosecution. In fact the testimony of 

such witnesses, does not require independent corroboration, if  

otherwise  their evidence is found to be truthful and reliable.." 

(D)   In the case of   Mukhtiar Sing and anr. Vs. State of Punjab, 

reported in AIR 2009 SC 1854, it was held that: 

" PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and 

pursued the accused persons but was unable to catch them. While 

scrutinizing the evidence of PW-5, we find no reason to disbelieve 

the statement of the said officer. He was not an investigating officer 

nor has he any connection with the case apart from being a 

witness." 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [577] 

 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 51 

Name   : Anwar Mahommad Meda @ Bala Sheikh 

Age   : 22 years 

Occupation   : Labour work 

Address   : Between Vachla Odha & Signal Faliya, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 04-04-2002  16:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : 21-5-2002             (Exh.1322) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

190 952 Vinodbhai Ganpatbhai Chauhan Witness 

221 1131 Arvind Raysingbhai Solanki Witness 

215 1108 Rameshbhai Raysingbhai Solanki Witness 

15 139 Girishbhai N. Dabgar Panch 

236 1231 Ajay Kanubhai Bariya Witness 

169 868 Babubhai Bhaljibhai Constable 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

140 Discovery Panchnama 13-4-2002 
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Contentions : 

Mr. Y.A.Charkha,  ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

Part-III 

 

This accused No.51 of Sessions Case No.69/2009 was arrested on.           

4-4-2002. 

He was remained in police custody on remand up to 14-4-2002. 

During police remand Muddamal Article Iron-Pipe came to be seized 

under joint seizure panchnama dtd; 13-4-2002.  

He is in judicial custody. 

PW-15/Exh.139 Girishbhai N. Dabgar, Panch witness has been examined 

by the police and facts of Joint Discovery Panchnama duly proved. In 

view of the decision in the case of  State (NCT) of Delhi Vs. Navjot 

Sandhu reported in AIR 2005 SC 3820, such  joint seizure panchnama is 

not out of the purview of Section-27 of the Evidence Act. 

Lie Detection Test Report dtd; 21-5-2002 (Exh.1322) suggests that the 

replies given by this accused to the questions relating to his knowledge 

and involvement in the alleged crime were mostly not true and correct.  
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PW-236/Exh.1231 Ajay Kanubhai Bariya has deposed against him and 

also identified before the Court.  

PW-169/Exh.868 Babubhai Bhaljibhai, Police Constable has also 

identified him.  

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

No doubt PW-215/Exh.1108 Ramesh Raysing Solanki and PW-

221/Exh.1131 Arvind Raysing Solanki, Hawkers, both turned hostile. 

However, as stated above there is sufficient material against this accused. 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 52 

Name   : Abdul Razaq Yakub Ismail Wala @ Moto  

Bando 

Age   : 45 years 

Occupation   : Labour work 

Address   : Satpul C. Society, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 04-04-2002  16:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron pipe 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

221 1131 Arvind Raysingbhai Solanki Witness 

215 1108 Rameshbhai Raysingbhai Solanki Witness 

15 139 Girishbhai N. Dabgar Panch 

148 802 Hemendra Ramanlal Constable 

168 867 Mandakiniben N. Bhatiya Karsevak 

 230 1196 Mohbatsin J. Jhala PSI 

 

 

(B) Documentary Evidence: 

Exhibit Particulars Date 

140 Discovery Panchnama 13-4-2002 
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Contentions : 

 

Mr.A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

 

Part-III 

 

This accused No.52 of Sessions Case No.69/2009 was arrested on            

4-4-2002. 

 He was remained in police custody on remand up to 14-4-2002. 

During the remand period, muddamal article Iron-pipe has been 

recovered. 

Presently, he is in judicial custody. 

PW-215/Exh.1108 Ramesh Raisang Solanki and PW-221/Exh.1131 

Arvindbhai Raisang Solanki both eye-witnesses have not supported the 

prosecution case and they declared hostile. 

PW-148/Exh.802, Hemendra Ramanlal Das, Police Constable, PW-

168/Exh.887  Mandakiniben Bhatiya, karsevak and PW-230/Exh.1196 

PSI  M.J. Jhala,, for the first time, at the time of deposition before the 
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Court, at random, without giving name or details about any special 

feature,  identified this accused, saying  that he was also in the mob, at the 

time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon 

As per say of prosecution, muddamal article Iron-pipe, came to be seized 

from this accused, under seizure/discovery panchnama dtd; 13-4-2002. 

PW-15/Exh.139, Girishbhai N. Dabgar, Panch witness has been examined 

to prove this fact, and  this panch witness has supported the facts of 

panchnama. But except this seizure panchnama, there is no other reliable 

evidence against this accused connecting him in the alleged offence.  

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.52 of the Sessions Case No.69/2009. 
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 53 

Name   : Mohammad Syed Abdul Salam Badam 

Age   : 31 years 

Occupation   : Labour work 

Address   : Chakaliyani Vadi, Majavar Road, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 10-04-2002  20:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Carboy 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan.
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

203 1040 Dilipbhai U.Dasadia VHP worker 

146 799 Laxmansinh Nansinh Chauhan Constable 

150 812 Jayatibhai Umeddas Patel Karsevak 

(B) Documentary Evidence: 

Exhibit Particulars Date 

------ ------ ------ 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness(es). 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.53 of Sessions Case No.69/2009 was arrested  on         

10-4-2002. 

 He was remained in police custody on remand up to 18-4-2002. 

During the remand period, Carboy has been recovered. 
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Presently, he is in judicial custody. 

PW-203/Exh.1040, Dilipbhai U. Dasadiya, VHP worker in his statement 

before police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. He has been 

declared as hostile. As discussed earlier in this judgment, the evidence of 

this witness is not trustworthy and reliable. 

PW-146/Exh.799, Laxmansing N. Chauhan, Police Constable, and PW-

150/Exh.812, Jayantibhai U. Patel, karsevak, for the first time, at the time 

of deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As per say of prosecution, muddamal article Carboy came to be seized 

from this accused, under seizure/discovery panchnama dtd;17-4-202.   

Panch witness could not be examined, as he expired. To prove the 

panchnama Investigating Officer has examined. Thus, recovery of 

muddamal article is  not  established.   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.53 of the Sessions Case No.69/2009.
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Part - I 

Sessions Case No  : 69/09 

Accused No   : 54 

Name   : Ishak Mohammad Ghanchi Mamdu 

Age   : 30 years 

Occupation   : Labour work 

Address   : Jahurpura, Opp. Old Bus-stand, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-04-2002  18:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [590] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A) Oral Evidence:  

P.W. 

No. 

Exhibit Name Status 

147 801 Rayajibhai G.Parmar PSI 

142 790 Maganbhai R.Bariya Constable(Driver) 

139 785 Jashvantsinh K. Bariya Constable 

143 792 Vinubhai Kashnabhai Vankar Const.(Driver) 

176 895 Dr.Jayeshchandra M.Vasetiyan Doctor 

(B) Documentary Evidence: 

Exhibit Particulars Date 

---- ----- ----- 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated. 
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Part-III 

This accused No.54 of Sessions Case No.69/2009 was arrested  on         

27-4-2002. 

 He was remained in police custody on remand up to 4-5-2002. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-139/Exh.785, Jashavantbhai  K. Bariya, Police Constable, PW-

142/Exh.790, Magalbhai R. Bariya, Police Constable, PW-143/Exh.792 

Vinubhai K. Vankar, Police Constable and PW-147/Exh.801 Raijibhai G. 

Parmar, PSI,  in their statements before police and in chief examination 

have made reference of name of this accused, but out of them only one i.e. 

Police Constable Jashvant Kalu could  identify him, before the Court.  

The prosecution has also examined PW-176/Exh.895,Dr. J.M. Vasetian, 

Medical Officer, Civil Hospital, Limdi, who has deposed that prior to the 

date of incident, when he was serving in Civil Hospital, Godhra, he had 

examined this accused, for eye vision and only in one eye this accused 

had slight vision of hardly one meter of distance. Thus, looking to the 

evidence of this witness and medical certificates produced by him, it is 

crystal clear that at the time of alleged incident, this accused was not in 

position to see anything of more than one meter distance.  

As per say of the defence, this accused is completely i.e. 100% blind and 

not able to see anything. On perusal of the case papers, it appears that 

during the custody period this accused earlier, vide application dtd: 14-6-

2006, made request to this Court in writing for the treatment of his eye 

vision. Therefore, it can not be said that he is completely blind person.   

Under this circumstances, assuming for the sake of argument that he was 

present in the mob even though, he was not in a position to play any kind 

of role personally. As regards instigation, none of the above mentioned 

prosecution witnesses have stated anything as to in which manner, he 

instigated the members of the mob.   

Therefore, this accused is entitled to get benefit of doubt.  
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Part - I 

Sessions Case No  : 70/09 

Accused No   : 1 

Name   : Sabbir @ Bhupat no Bhuriyo Abdul Rahim  

Badam 

Age   : 28 years 

Occupation   : Labour work 

Address   : Rahematnagar, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 21-09-2002  18:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

203 1040 Dilip Ujanshi Dasadiya VHP worker 

194 194 Rehanabibi Shabbir Badam Witness 

(B) Documentary Evidence :  

Exhibit Particulars Date 

283 MM.Dhariyu recover panchnama                                22-9-2002           

Contentions : 

Mr.L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.1 of Sessions Case No.70/2009 was arrested  on          

21-9-2002. 

His name was shown in Column No.2 at Sr. No. 11, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 23-9-2002. 

During the remand period, muddamal Dhariyu  has been recovered under 

recovery panchnama dtd; 22-9-2002. 

Presently, he is in judicial custody. 
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PW-203/Exh.1040 Dilipbhai U. Dasadiya, VHP worker in his statement 

before police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court and this witness has 

been declared as hostile. As discussed earlier in this judgment, the 

evidence of this witness is not trustworthy and reliable. 

PW-124/Exh.738 Dilipbhai J. Patel and Pw-160/Exh.839 Hirabhai U. 

Patel, karsevaks, for the first time, at the time of deposition before the 

Court, at random, without giving name or details about any special 

feature,  identified this accused, saying  that he was also in the mob, at the 

time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

To prove recovery panchnama, PW-194/Exh.974 Rehanabanu S. Badam, 

wife of the accused has been examined, but she turned hostile. PW-

36/Exh.282 Ishawarbhai V. Padhiyar, panch witness has been examined to 

prove the facts of recovery panchnama, but looking to the contents 

thereof, said panchnama cannot be said to be discovery panchnama and 

not in any way helpful to the prosecution.   

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.1 of the Sessions Case No.70/2009. 
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Part - I 

Sessions Case No  : 70/09 

Accused No   : 2 

Name   : Abdul Razaq Mohammad Kurkur 

Age   : 44 years 

Occupation   : Business 

Address   : Signal Faliya, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 08-10-2002  03:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : 30-12-2002.                     (Exh.1345) 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan.
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

230 1196 Mohbatsinh J.Jhala PSI 

161 841 Indrasinh Prabhatsinh ASI 

158 832 Hirabhai Dolabhai Constable 

233 1219 Dilip Gaimal Witness 

147 801 Rayajibhai Parmar PSI 

142 790 Mangalbhai Ramjibhai Head Constable 

139 785 Jashvant Kalubhai Contable 

143 792 Vinubhai Kashanabhai Constable 

177 897 Mansing Kurjivhai Constable 

232 1214 Iliyas Husen Mulla Witness 

192 960 Riyajudin Pathan Witness 

231 1206 Prabhatsing Gulabsinh Witness 

224 1139 Ranjitsinh Jodhabhai Witness 

237 1252 Sikander Mohmad Sidiq Witness 

(B) Documentary Evidence :  

Exhibit Particulars Date 

   1345   Lie Detection Test Report                         30-12-2002 

   1469   Confessional Statement of Jabir  5-2-2003 
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Contentions : 

Mr. L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.2 of Sessions Case No. 70/2009 was arrested on            

8-10-2002. 

He was remained in police custody on remand up to 20-10-2002. 

During remand period nothing has been recovered/discovered from him. 

He is in judicial custody. 

Admityedly, he is the owner of Aman Guest House which is situated just 

behind i.e. on Southern Side of the Railway Station.  

PW-233/Exh.1219 Dilipsinh Gaimal Chelani has deposed against him and 

also identified before the Court. 

PW-236/Exh.1231 Ajay Kanubariya and PW-237/Exh.1252 Sikander 

Shaikh eye witnesses have deposed against him. 

PW-231/Exh.1206 Prabhatbhai Gulabbhai and PW-224/Exh.1139 

Ranjitsinh Jodhabhai employees of Kalabhai Petrol Pump have also 

supported the prosecution case and deposed on oath about purchase of 

petrol from their petrol pump on previous day i.e. on 26-2-2002.  
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In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement. 

Lie Detection Test Report dtd;30-12-2002 (Exh.1345) also suggests that 

the replies given by this accused to the questions relating to his 

knowledge and involvement in the alleged crime were almost not true and 

currect. 

FSL Photograph also suggests the presence of inflammable liquid near the 

first window of South-West corner (left-front side) of the Coach S-6.  

Nothing on record to show that the above mentioned witnesses have any 

reason to falsely implicate this accused in such serious crime.  

The following police officials have also deposed against this accused. 

 

PW 

No 

Exh. 

No. 

Name Status 

230 1196 Mohbatsinh J.Jhala PSI 

161 841 Indrasinh Prabhatsinh ASI 

158 832 Hirabhai Dolabhai Constable 

147 801 Rayajibhai Parmar PSI 
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142 790 Mangalbhai Ramjibhai Head Constable 

139 785 Jashvant Kalubhai Contable 

143 792 Vinubhai Kashanabhai Constable 

177 897 Mansing Kurjivhai Constable 

 

As discussed earlier, the presence of these witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

These are police witnesses, but the settled proposition of law is as under: 

(A) In the case of  Karamjit Singh Vs. State of Delhi reported in AIR 

2003 1311, it was held that,   

"The testimony of police personal should be treated in the same 

manner as testimony of any other witness and there is no principle 

of law that without corroboration by independent witnesses their 

testimony cannot be relied upon."  

(B) In the case of Girja Prasad (Dead) by LRS Vs. State of M.P. 

reported in AIR 2007 SC 3106, it was held that: 

"The presumption that every person acts honestly applies as much 

in favour of a police official as any other person. No infirmity 

attaches to the testimony of police officials merely because they 

belong to police force." 
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(C) In the case of Ravindra Santaram Sawant Vs. State of 

Maharashtra, reported in AIR 2002 (SC) 2461, it was held that: 

"The police party was the victim of assault launched by the 

accused. Three of police witnesses are also injured. They cannot, 

therefore, be described as official witnesses interested in the 

success of the investigation or prosecution. In fact the testimony of 

such witnesses, does not require independent corroboration, if  

otherwise  their evidence is found to be truthful and reliable.." 

(D)   In the case of   Mukhtiar Sing and anr. Vs. State of Punjab, 

reported in AIR 2009 SC 1854, it was held that: 

"PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and 

pursued the accused persons but was unable to catch them. While 

scrutinizing the evidence of PW-5, we find no reason to disbelieve 

the statement of the said officer. He was not an investigating officer 

nor has he any connection with the case apart from being a 

witness." 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [601] 

 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, it appears that he is one of the main conspirators and he had 

hatched conspiracy during the meeting held at Aman Guest House. Not 

only that he had actively played role in purchase of petrol from the Petrol 

Pump and in storing and shifting Carboys containing petrol. It also 

appears from the evidence that he himself with the help of Salim Panwala 

(absconding accused) had made attempt to pour petrol from the Carboy 

through the first window of the Coach. Thus, the presence of this accused, 

at the place of incident and role played by him, in commission of offence, 

is clearly established beyond reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 70/09 

Accused No   : 3 

Name   : Nannumiya @ Nikki Tamjidali Chaudhari 

Age   : 39 years 

Occupation   : Business 

Address   : Rampur Aavas, Vikas Colony, Gangapur,  

    C/253, Uttar Pradesh 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 16-10-2002  16:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 25-11-2002            (Exh.305) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy and  

     instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.S.M.Dadi
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

192 960 Riyajudin Pathan Witness 

41 299 Mahedrabhai L. Nalavaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

244 Arrest Panchnama                               16-10-2002       

 

 

 

Contentions : 

Mr. S.M.Dadi, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated. 
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Part-III 

This accused No.3 of Sessions Case No.70/2009 was arrested  on           

16-10-2002. 

His name was shown in Column No.2 at Sr. No. 7, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 29-10-2002. 

During the remand period, nothing has been recovered/discovered from  

this accused,  connecting him in the crime. 

Presently, he is in judicial custody. 

Having gone through the evidence of PW-41/Exh.299 Executive 

Magistrate Mr. Nalvaya, PW-236/Exh.1231 Ajay Kanubhai Bariya and 

other documentary evidence i.e. photo album, uniform, luggage articles,  

Hotel/Guest House Registers etc., it appears that this accused was earlier 

serving in Army, but for some reason, he has been terminated and prior to 

and after the present incident, he had stayed in Aman Guest House. The 

Investigating Officer Mr. Noel Parmar, thoughraly investigated about his 

frequent visits of Godhra as well as about possibility of his involvement 

in prohibited drugs  smuggling activities. However, nothing could be 

searched out. So far as, his involvement in this case, except the witness 

Ajay Kanubhai Bariya show him at the upper floor of the Aman Guest 

House, nothing more could be brought on record. There is no evidence 

about giving traing to others. Thus, there is no substantial material to 

connect this accused with the alleged incident.  

Therefore, the present accused No. 3 of Sessions Case No.70/2009 is 

entitled to get benefit . 
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 1 

Name   : Siddik @ Matunga Abdulla Badam 

Age   : 46 years 

Occupation   : Labour work 

Address   : Opp. Railway Station, Manhar Chali, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 25-06-2002  10:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [606] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilip Gaimal Sindhi Witness 

237 1252 Sikander Mohmmad Sidiq Shaikh Witness 

 

(B) Documentary Evidence :  

Exhibit Particulars Date 

- -                                            

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.1 of S.C. No. 71/2009 was arrested on 25-6-2002. 

He was remained in police custody on remand upto 2-7-2002. 

During the remand period Muddamal Article Dhariyu came to be seized under 

discovery panchnama dt; 1-7-2002. 

He is in judicial custody. 

PW No. 233/Exh.1219, Dilipbhai Gaimal Chelani, a Tea Stall Owner, and PW 

No. 237/Exh. 1252 Sikander Mohmad Shaikh, a hawker have deposed against 

this accused and also identified him before the Court. Nothing on record to show 

that any of these two witnesses has any reason to falsely depose against this 

accused. 

PW-173/Exh.885 Karansinh Lalsinh RPF Constable and PW-230/Exh.1196 PSI 

Mohbatsinh J.Jhala have also identified this accused  before the Court. 

Since, the Panch witnesses have expired the contents of  Discovery panchma 

have been proved through the Investigating Officer.  

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 
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"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 2 

Name   : Mahebub Yakub Mitha @ Popa 

Age   : 30 years 

Occupation   : Labour work 

Address   : Signal Faliya, Ghantivali Gali, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 09-07-2002  10:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-3-2003                (Exh.312) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

206 1060 Bhikhabhai Harmanbhai Witness 

232 1214 Iliyas Husen Mulla Witness 

192 960 Riyajudin Pathan Witness 

41 299 Mahendrabhai L. Nalavaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

   312 T.I.Parade Panchnama                                3-3-2003 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently by way of transfer warrant. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 2 of Sessions Case No. 71/2009 was arrested on 9-7-

2002. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No.206 and 236. 

During the T.I. Parade (Exh.312)  also, he was identified by the witness. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement.  

The evidence of first time identification of the accused by PW-

173/Exh.885 Police Contable Karansinh Lalsinh is excluded, even thogh 

there is sufficient evidence on record. 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 3 

Name   : Ramzani Binyamin Behra 

Age   : 28 years 

Occupation   : Labour work 

Address   : Signal Faliya, Meda Plot, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 09-07-2002  10:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-3-2003                (Exh.312)  

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

237 1252 Sikander Mo.Sidiq Shaikh Witness 

232 1214 Iliyas Husen Mulla Witness 

41 299 Mahedrabhai L. Nalwaya Exe.Megi. 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

312  T.I.Parade  Panchnama                                3-3-2003          

Contentions : 

Mr. L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry 
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Part-III 

This accused No. 3 of Sessions Case No.71/2009 was arrested on 9-7-

2002. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No.236 and 237. 

During the T.I. Parade (Exh.312)  also, he was identified by the witness. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement. 

There was no reason for these witnesses to involve this accused falsely. 
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The evidence of first time identification of the accused by PW-166 Police 

Contable Dalabhai Abhalabhai is excluded, even thogh there is sufficient 

evidence on record. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 4 

Name   : Hasan Ahmed Charkha @ Lalu 

Age   : 23 years 

Occupation   : Labour work 

Address   : Signal Faliya, Bhatuk Plot, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 09-07-2002  10:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-3-2003                (Exh.312) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

206 1060 Bhikhabhai Harmanbhai  Witness 

232 1214 Iliyas Husen Mulla Witness 

192 960 Riyazudin Pathan Witness 

237 1252 Sidik Mohmad Shaikh Witness 

41 299 Mahedrabhai L. Nalwaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

 3112 T.I.Parade Panchnama                               3-3-2003             

Contentions : 

Mr. A.A.hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No. 4 of Sessions Case No.71/2009 was arrested on 9-7-

2002 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No.206 and 236. 

During the T.I. Parade (Exh.312)  also, he was identified by the witness. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement. 

There was no reason for these witnesses to involve this accused falsely. 
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PW-85/Exh.637 Rakesh Kantilal Patel Karsevak  has also identified the 

accused before the Court and even if, that first time identification  is 

excluded, there is sufficint evidence on record.  

 The maxim " falsus in uno, falsus in omnibus" has no application, in 

India and the witness cannot be branded as liar, as held by the Hon'ble 

Supreme Court in the case of  Israr Vs. State of U.P.  reported in AIR  

2005     SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 5 

Name   : Mohammad Hanif @ Moto Chamro Abdul  

Rahim Bhatuk 

Age   : 35 years 

Occupation   : Labour work 

Address   : Goya Maholla, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 23-07-2002  17:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron rod 

T.I.Parade   : 19-8-2002              (Exh.302) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

149 810 Janakbhai K. Dave VHP worker 

215 1108 Rameshbhai R. Solanki Panch 

179 903 Rajiya Mohmad Hanif Bhatuk Witness 

41 299 Mahendrabhai L.Nalwaya Exe.Megi. 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

1109 Recovery Pancnama                                25-7-2002            

302 T.I. Parade Panchnama 19-8-2002 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently.. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.5 of Sessions Case No.71/2009 was arrested on            

23-7-2002. 

He was remained in police custody on remand upto 25-7-2002. 

During the remand period Muddamal Article Iron-Bar was seized under 

Recovery Panchnama dtd; 25-7-2002. 

He is in judicial custody. 

PW No.149/Exh.810 Janakbhai Dave made a reference of the name of this 

accused but could not identify him before the Court. Even otherwise, as 

discussed above, evidence of this witness is not reliable.  

Evidence of T.I. Parade is therefore, of no use. 

PW No.179/Exh.903 Raziyabanu Mohmad Hanif Bhatuk, wife of the 

accused has turned hostile and not supported Recovery panchnama. Even 

otherwise, this panchnama is not in any way helpful to the prosecution.  

Thus, as there is no other reliable evidence against this accused, there is 

no option, except to hold that the charges could not be proved by the 

prosecution against the this accused No. 5 of  S.C.No.71/2009. 
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 6 

Name   : Muzfar Usman Hayat 

Age   : 32 years 

Occupation   : Labour work 

Address   : Kasaivada Itlivadi, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 25-07-2002  08:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Stick 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan



      SC No. 69 to 86/2009 and 204/2009                                                                              [625] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

203 1040 Dilipbhai Ujamshi  Dasadiya VHP eorker 

204 1046 Nainsing S.Rathod Witness 

215 1108 Rameshbhai R. Solanki Panch 

178 902 Hasina Mujfar Hayat Witness 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

227 Arrest Panchnama                              25-7-2002            

1110 Recovery Panchanama 26-7-2002 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No.6 of Sessions Case No.71/2009 was arrested  on           

25-7-2002. 

His name was shown in Column No.2 at Sr. No. 13, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 26-7-2002. 

During the remand period, muddamal Stick has been recovered under 

recovery panchnama dtd; 26-7-2002. 

Presently, he is in judicial custody. 

PW-203/Exh.1040, Dilipbhai U. Dasadiya, VHP worker in his statement 

before police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court and this witness has 

been declared as hostile. As discussed earlier in this judgment, the 

evidence of this witness is not trustworthy and reliable. 

PW-109/Exh.695, Mukeshbhai R. Makwana, Karsevak and PW-161/ 

Exh.841, ASI, Indrasinh Prabhatsinh, for the first time, at the time of 

deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 
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Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

PW-178/Exh.902, Hasinabanu M. Hayat, wife of the accused and PW-

25/Exh.215 Trilokchand D. Panjabi, panch witness of recovery 

panchnama(Exh.1110) have not supported the prosecution case and they 

both have been declared hostile.   

As there is no other reliable evidence against this accused, this Court has 

no option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.6 of the Sessions Case No.71/2009. 
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Part - I 

Sessions Case No  : 71/09 

Accused No   : 7 

Name   : Iliyas Sikandar Geeteli @ Moto Sikal 

    (Custody death on 12-01-2009) 

Age   : 31 years 

Occupation   : Labour work 

Address   : Kasaivada, Satpul Odha, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 30-08-2002  18:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

Defence/Explanation : ------ 

in Further Statement 

 

 

Evidence in defence : ------ 

Defence Advocate  : ------
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Part - I 

Sessions Case No  : 72/09 

Accused No   : 1 

Name   : Idrish Ibrahim Charkha @ Shaka 

Age   : 26 years 

Occupation   : Labour work 

Address   : Meda Plot, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 18-01-2003  18:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilipbhai Gaimal Sindhi Witness 

232 1214 Iliyas Husen Mulla Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

252  Arrest Panchnama                                18-1-2003           

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 72/2009 was arrested on          

18-1-2003. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No.29, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

233  1219  Dilipkumar G. Chelani 

This accused could not be identified before the Court by the above 

mentioned PW No.233, as this accused is bed-ridden and not in a position 

to remain present before the Court therefore, permanent exemption has to 

be granted. 

PW No.233/Exh.1214 Iliyas Husen Mulla has turned hostile. 

As there is no other evidence against this accused, he is entitled to get 

benefit of doubt. 
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Part - I 

Sessions Case No  : 72/09 

Accused No   : 2 

Name   : Jabir Biniyamin Behra 

Age   : 20 years 

Occupation   : Labour work 

Address   : Signal Faliya, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 22-01-2003  10:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Gold Ornament 

T.I.Parade   : 20-2-2003              (Exh.308) 

Confession u/s.164  : 5-2-2003                (Exh.1469) 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. He also looted gold ornaments. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.L.R.Pathan.
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

170 873 Pravinbhai Amathabhai Patel Karsevak 

193 972 Suleman Mohmad Bhatuk Witness 

236 1231 Ajay Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

180 906 Dr. Juber Mamji Doctor 

101 676 Jagdishbhai Jashbhai Soni Witness 

100 675 Suresh Natawarbhai Soni Witness 

45 380 Raju Shankarbhai Thakor Panch 

41 299 Mahendrabhai L. Nalwaya Exe.Megi 

231 106 Prabhatbhai Gulabbhai Witness 

224 1139 Ranjitbhai Jodhabhai Witness 

237 1252 Sikander Mohmad Sidiq Shaikh Witness 

192 960 Riyajudin Amrudin Pathan Witness 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

287 Arrest Panchnama                                22-1-2003           

381 Discovery Panchnama 24-1-2003 

308 T.I.Parade Panchnama 20-2-2003 

1469 Confessional Statement  5-2-2003 
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Contentions : 

Mr.L.R.Pathan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No. 2 of Sessions Case No. 72/2009 was arrested on 22-1-

2003. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No.44, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

170               873              Pravinbhai A.Patel 

224  1139  Ranjitsinh J. Patel 

231  1206  Prabhatsing G. Patel 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No. 170, 224, 231, 236, 237.  

During the T.I. Parade (Exh.308)  also, he was identified by the witness. 
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As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established.  

PW-100/Exh.675 Sureshbhai Soni and PW-101/Exh.676 Jagdishbhai Soni 

as well as the the Panch Witness of the discovery panchnama have 

supported the facts of the Panchnama. 

PW-180/Exh.906 Dr. Juber Mamji who examined the accused at his 

Clinic, at about 9.30 a.m. on 27-2-2002, on the date of incident, and gave 

medical treatment for injury on his forehead has also supported the 

prosecution case. In the Further Statement, no satisfactory explanation has 

been given by the accused in this regard. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

The evidence regarding the forcible entry from the portion of the sliding 

door, cutting after the canvas vestibule is also against the accused. 

Confessional statement dt.5-2-2003 (Exh.1469) recorded by the Ld. Chief 

Judicial Magistrate, Godhra as discussed earlier, found to be voluntary 

and true. In the Further Statement, he has not stated that he was not aware 

that the person who recorded statement was a Magistrate. Contents of the 

confessional statements were not retracted at the earliest opportunity. The 

facts narrated in the confessional statement can never be accepted by any 

prudent person as a ‗concocted-table story‘. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 
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2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement. 

PW146/Exh.799 Laxmansinh Nansingh, Police Constable and PW-

166/Exh.859 Dalabhai Abhai Abhalabhai, Police Constable  have also 

identified this accused before the Court. 

There was no reason for these witnesses to involve this accused falsely. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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                                                     Part - I 

Sessions Case No  : 73/09 

Accused No   : 1 

Name   : Maheboob Khalid Chanda 

Age   : 31 years 

Occupation   : Labour work 

Address   : Signal Faliya, Vachla Odha, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 05-02-2003  15:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-3-2003                (Exh.312) 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

24 209 Manishkumar V. Rana Panch 

41 299 Mahendrabhai L. Nalawaya Exe.Megi 

236 1231 Ajay Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

232 1214 Anwar Husen Mulla Witness 

192 960 Riyajudin Amrudin Pathan Witness 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

312 Identified Panchnama                               3-3-2003             

1469 Confessional Statement of Jabir  5-2-2003 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 73/2009 was arrested on 5-2-

2003. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No.236. 

During the T.I. Parade (Exh.312)  also, he was identified by the witness. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of this witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement. 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 
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witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 73/09 

Accused No   : 2 

Name   : Idrish Yusuf Ismail Mafat @ Idrish Ravan 

Age   : 32 years 

Occupation   : Labour work 

Address   : Vejalpur Road, Ranta Plot, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 17-02-2003  17:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Iron bar 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.I.M.Munshi
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Part – II 

Submissions : 

 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

149 810 Janakbhai Katibhai . dave VHP worker 

147 801 Rayajibhai G..Parmar PSI 

139 785 Jashawantsing Kalubhai  Constable 

182 909 Taherabibi Idrish Ysuf Mafat Witness 

385 46 Jignesh Hashmukhbhai Viradiya Panch 

161 841 Indrasinh Prabhatsinh A.S.I 

  

(B) Documentary Evidence :  

 

Exhibit Particulars Date 

388 Recovery Panchnama                               18-2-2003             
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Contentions : 

 

Mr. I.M.Munshi, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

 

 

Part-III 

 

This accused No.2 of Sessions Case No.73/2009 was arrested on            

17-2-2003. 

His name was shown in Column No.2 at Sr. No. 3, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 18-2-2003. 

During the remand period, Iron-rod has been recovered under panchnama 

dtd; 18-2-2003. 

Presently, he is in judicial custody. 

PW-149/Exh.810 Janakbhai K. Dave, VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, and also identified him, before the Court. As discussed earlier in 

this judgment, the evidence of this witness is not trustworthy and reliable. 
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PW-139/Exh.785, Jashwatsing Kalubhai, Police Constable and PW-

161/Exh.841 ASI Indrasing Prabhatsing, for the first time, at the time of 

deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

PW-182/Exh.909 Taherabibi I. Mafat, wife of the accused has not 

supported the prosecution case and turned hostile. PW-46/Exh.385 

Jignesh H. Viradiya supported the facts of panchnama, but looking to the 

facts, said panchnama can not be said to be discovery panchnama, as the 

wife of accused, alleged to have produced muddamal Dhariyu at the 

instance of the accused.  

As there is no other reliable evidence against this accused, this Court has 

no option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.2 of the Sessions Case No.73/2009. 
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Part - I 

Sessions Case No  : 74/09 

Accused No   : 1 

Name   : Maulvi Husain Haji Ibrahim Umarji 

Age   : 55 years 

Occupation   : Business 

Address   : Vejalpur Road, Umarji Compound, Nr. Rabba  

    Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 06-02-2003  03:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy and  

     instigated others to set fire the Coach S/6. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated. 

    . 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

237 1252 Sikander Mohmad Sidiq Shaikh Witness 

24 209 Manish Virendra Rana Panch 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

211 Arrest Panchnama                                6-2-2003            

1469 Confessional Statement of Jabir  5-2-2003 

 

Contentions : 

Mr. A.D.Shah, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political rivalry. 
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Part-III-A 

In order to prove a Criminal Conspiracy which is punishable under 

Section-120-B, there must be direct or circumstantial evidence to show 

that there was an agreement between two or more persons. 

This clearly envisages that there must be a meeting of minds resulting in 

an ultimate decision taken by the conspirators regarding the commission 

of an offence. 

It is true that in most of cases, it will difficult to get direct evidence of an 

agreement to conspire, but a conspiracy can be inferred even from 

circumstances giving rise to a conclusive or irresistible inference of an 

agreement between two or more persons to commit an offence. 

An offence of Criminal Conspiracy cannot be deemed to have been 

established on mere suspicion and surmise or inference which are not 

supported by cogent evidence. 

In the case of State of U.P. Vs. Sukbasi reported in AIR 1985 SC 1224, 

the Hon'ble Supreme Court has held that: 

"When there is absence of evidence of association of a particular accused 

with the Conspiracy, charge against him must fail? 

In the case of B.N.Mukharjee Vs. Emporer  reported in AIR 1945 

Nagpur 163, the Hon'ble High Court  has held that: 

"In estimating the evidence, the rule of practice that an accused cannot be 

convicted on the evidence of an accomplice without independent 

corroboration has to be followed as in the case of any other offence. This 

rule is particular essential in cases of conspiracy to commit crimes as the 

crime of Criminal Conspiracy  is established the moment an agreement 

between the accused persons is proved and the evidence of a mere 

agreement can easily be concocted and manufactured. There must 
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therefore, be clear corroboration of the evidence of interested persons or 

accomplices bearing not only on the crime itself, but also on the person 

who is alleged to have committed it: 

In the case of State of U.P. Vs. Phera Singh reported in AIR 1989 SC 

1205, the Hon'ble Supreme Court has held that: 

"When there is absolutely no evidence to connect the accused with the 

alleged conspiracy, the accused cannot be convicted on a charge under 

Section-120-B." 

In the case of Khalid Vs. State of Rajasthan reported in 1989 CrLJ 

(Raj) 567, the Hon'ble High Court has held that: 

"The conspiracy can be undoubtedly proved by such evidence direct or 

circumstantial, but the Court must inquire whether the two persons are 

independently pursuing the same and/or they have come together to the 

pursuit of the unlawful object. The former does not render them co-

conspirators, but the latter does. It is, however, essential that the offence 

of conspiracy required some kind of physical manifestation of 

agreement." 

In the case of D.B.Naik Vs. State of Maharashtra reported in 1982 

CrLj (Bom) 856, the Hon'ble High Court has held that: 

"Where there is no direct evidence, for example through the evidence 

approver, and the case of the prosecution is dependent on circumstantial 

evidence alone, it is necessary for the prosecution to prove and establish 

such circumstances as would lead to the only conclusions of existence of 

conspiracy and rule out the theory of innocence." 

In the case if Jetha @ Ajiz Khan Vs. State of M.P. reported in 1986 (3) 

Crimes (MP) 163, the Hon'ble High Court has held that:  
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"It is hazardous to base conviction for the charge of Conspiracy to 

murder, on the basis of evidence of chance witness over hearing the 

accused persons." 

In the decision reported in 1960 ALL. Cr. R. 396 the Hon'ble High Court 

has held that: 

" A Conspiracy cannot be established by mere proof of association of a 

person with guilty persons, nor by evidence raising a mere suspicion of 

guilt, for suspicion and conjecture, however strong or reasonable, cannot 

supersede or take the place of  legal proof. 

Thus, where beyond the doubtful record of a dying declaration about a 

conversation which might never occurred, there was no other evidence to 

connect the accused with the  crime, such as his presence at the spot and 

hour, or shortly before the occurrence or of any letter or message, or any 

material object acquired by him to further the conspiracy. Therefore, there 

being no legal evidence to connect the accused with the crimes, he is 

entitled to get benefit doubt. 

 

      Part-III-B 

 

This accused No. 1of Sessions Case No. 74/2009 was arrested on6-2-

2003. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under:- 

PW No. Exh.  Name: 

237  1252  Sikander M.Shaikh 
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This accused has been identified before the Court by the above mentioned 

PW No.237. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

However, it is required to be noted that it is in reference of subsequent 

help and to some extent hear-say.  

Admittedly, this accused is a Maulvi and old aged person and he was not 

present at all, at the place of incident, at the time of incident. 

Undispudently, after the incident, he was authorized by the Competent 

Authority to maintain Relief Camp at Godhra 

As regards PW-237/1252 Sinkandar Shaikh, his evidence to some extent 

hear-say and it would not be safe to rely on the said fact. 

So far conspiracy is concerned, this accused himself was not present near 

Aman Guest House. Except the bare words alleged to have been told by 

the co-accused Bilal Haji Ismail Sujela, no other supporting evidence 

against this accused. 

Under the circumstances, in absence of sufficient evidence on record, it 

would not be safe to hold the accused guilty in such serious crime. This 

accused is therefore, entitled to get benefit of doubt. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 1 

Name   : Shoeb Yusuf Ahmed Kalandar 

Age   : 22 years 

Occupation   : Labour work 

Address   : Signal Faliya, Ghantivali Gali, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 30-06-2003  15:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 7-7-2003                (Exh.315) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

206 1060 Bhikhabhai Harmanbhai  Witness 

41 299 Mahendrabhai L. Nalwaya Exe.Megi. 

237 1252 Sikander Mohmad Sidiq Shaikh Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

315 T.I.Parade Panchnama                                7-7-2003           

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 75/2009 was arrested on30-6-

2003. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 41, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has not been identified before the Court by the above 

mentioned witnesses. 

During the T.I. Parade (Exh.315), he was identified by the witness PW-

236. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

Even, the evidence of PW-166/Exh.859 Dalabhai Abhalabhai, Police 

Constable and PW-199/Exh.986 Prabhatbhai Punabhai,Police Constable, 

with regard to first time identification, is excluded then also, there is 

sufficient evidence against the accused.   
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In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 2 

Name   : Habib @ Badshah Binyamin Bahera 

Age   : 23 years 

Occupation   : Labour work 

Address   : Satpul Odha, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-07-2003  17:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

159 834 Rajeshbhai Vithalbhai Darji VHP worker 

193 972 Suleman Mohmad Bhatuk Witness 

26 217 Dasharathbhai Shanabhai Bariya Panch 

175 891 Gayatriben Panchal Karsevak 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

216 Arrest Panchnama                                            

218 Motor Cycle Panchnama  

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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                                                             Part-III 

This accused No.2 of Sessions Case No.75/2009 was arrested  on 28-7-

2003. 

His name was shown in Column No.2 at Sr. No. 5, in the first charge-

sheet at 22-5-2002. 

Nothing has been recovered/discovered connecting this accused in the 

crime. 

Presently, he is in judicial custody. 

PW- 159/Exh.834 Rajeshbhai V. Darji, VHP worker in his statement 

before police and in chief examination has made reference of name of this 

accused, and also identified him, before the Court. As discussed earlier in 

this judgment, the evidence of this witness is not trustworthy and reliable. 

PW-175/Exh.891 Gayatriben Panchal, karsevak, for the first time, at the 

time of deposition before the Court, at random, without giving name or 

details about any special feature,  identified this accused, saying  that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.2 of the Sessions Case No.75/09. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 3 

Name   : Rafiq Ahmed Aalam @ Mew Muslim Jan  

Mahommad  @ Halif Patel @ Boom 

Age   : 32 years 

Occupation   : Labour work 

Address   : Satpul Odha, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-07-2003  17:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 30-8-2003              (Exh.318) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

:P.W. 

No. 

Exhibit Name Status 

208 1067 Muralidhar Rochiram Mulchandani VHP Worker 

41 299 Mahendrabhai L. Nalwaya Exe.Megi. 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

318  T.I.Parade Panchnama                               30-8-2003             

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witness is a got-up witness. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No.3 of Sessions Case No.75/2009 was arrested  on 28-7-

2003. 

Nothing has been recovered/discovered connecting this accused in the 

crime. 

Presently, he is on bail. 

PW-208/Exh.1067 Murlidhar R. Mulchandani, VHP worker, in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

Evidence of the T.I.Parade, is therefore is of no use.  

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.3 of the Sessions Case No.75/2009. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 4 

Name   : Roll @ Ruhul Amin Husen Hathila 

Age   : 35 years 

Occupation   : Advocate 

Address   : Station Road, Vali Faliya No.3, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 08-08-2003  20:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

172 878 Nitinkumar @ Kakul H. Pathak VHP worker 

31 229 Rupeshkumar Srhinivas Bansal Panch 

198 985 Gulabsinh Andersinh ASI 

208 1067 Murlidhar R.Mulchandi VHP woker 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

231 Arrest panchnama                                 8-8-2003          

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

                                                 Part-III 

This accused No.4 of Sessions Case No.75/2009 was arrested  on             

8-8-2003, under Section-41(1)(d) of the Cr.PC. 

His name was shown in Column No.2 at Sr. No. 7, in the first charge-

sheet at 22-5-2002. 
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 He was remained in police custody on remand up to 13-8-2003. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-172/Exh.878 Nitinkumar @ Kakul H. Pathak, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

PW-208/Exh.1067 Murlidhar M. Mulchandani, VHP worker, for the first 

time, at the time of deposition before the Court, at random, without giving 

name or details about any special feature, identified this accused, saying  

that he was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

This accused himself is a practicing lawyer and at the relevant time, he 

was on the panel of advocate of Godhra Municipality. As per his say, he 

has been falsely implicated, because of political rivalry.  

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.4 of the Sessions Case No.75/2009. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 5 

Name   : Shaukat @ Bhano Faruq Pataliya 

Age   : 23 years 

Occupation   : Labour work 

Address   : Mohammadi Maholla, Sultan Faliya, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 13-08-2003  17:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : 17-8-2003              Gold article 

Confession u/s.164  : ------ 

T.I.Parade   : ------ 

Confession u/s.32    : 18-8-2003               (Exh.1577, 1597) 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and looted gold ornaments. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

206 1060 Bhikhabhai Harmanbhai Witness 

232 1214 Iliyas Husen Mulla Witness 

32 233 Altaf Gulab Pathan Panch 

40 296 Bantusinh Rammurtisinh Chauhan Panch 

104 686 Jethanand Bulchand Magnani Witness 

151 814 Dipak Nagindas Soni Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

234 Arrest Panchnama                               13-8-2003           

297 Discovery Panchnama 16-8-2003 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade.. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No 5 of Sessions Case No. 75/2009 was arrested on 13-8-

2003. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No. 206 and 236. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla the name of this accused and role played by him is clearly 

mentioned. In view of the decision in the case of Mahesh son of 

Janardan Gonnade Vs. State of Mahastra reported in 2009(3) SCC 

(Cri.) 543, reliance can be placed upon the contents of such statement.  

There was no reason for these witnesses to involve this accused falsely. 

Even if, the evidence of PW-146/Exh.799 Laxmansinh Nansinh, Police 

Constable and PW-150-/Exh.812 Jayanti U.Patel, Karsevak, with regard 
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to first time identification before the Court is excluded then also, there is 

sufficient evidence on record. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Cou has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 75/09 

Accused No   : 6 

Name   : Siddiq Mohammad Mora (Moria) 

Age   : 35 years 

Occupation   : Labour work 

Address   : Satpul, Opp. Axa Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 29-08-2003  00:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

193 972 Suleman Mohmad Bhatuk Witness 

33 235 Dinesh Muljibhai Chauhan Panch 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

1469 Confessional Statement of Jabir                                5-2-2003            

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 6 of Sessions Case No. 75/2009 was arrested on29-8-

2003. 

He is in judicial custody. 

From the evidence of the eye-witnesses, PW-170/Exh.873 Pravinbhai 

A.Patel, Karsevak, and PW-202/Exh.1024 Govindsinng R. Panda, 

Passenger and PW-193/Exh.972 Suleman M. Bhatuk, it is crystal clear 

that after the fire in the Coach,  when the passengers tried to escape and 

run towards  off side, some assailants made attack on them, caused serious 

injuries to them and not only that but, they also looted cash and ornaments 

from them. Now, these positive evidence clearly supports the contents of 

the confessional statement of the co-accused Jabir Binyamin Behra. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 76/09 

Accused No   : 1 

Name   : Yakub Abdul Sattar Shakla 

Age   : 49 years 

Occupation   : Labour work 

Address   : Belim Faliya, Polan Bazaar, Opp. Pukar Bekri,  

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 09-04-2004  00:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 12-4-2004             (Exh.323) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

149 810 Janakbhai Kantibhai  Dave VHP worker 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

323  T.I.Parade Parade Panchnama                               12-4-2004 

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witness is a got-up witness. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.1 of Sessions Case No.76/2009 was arrested  on             

9-4-2004. 

His name was shown in Column No.2 at Sr. No. 1, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 13-4-2004. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-149/Exh.810, Janakbhai K. Dave,VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

Evidence of the T.I.Parade, is therefore of no use.  

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.1 of the Sessions Case No.76/2009. 

 

 

 

 

 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [674] 

 

Part - I 

Sessions Case No  : 76/09 

Accused No   : 2 

Name   : Abdul Karim Haji Husen Badam 

Age   : 40 years 

Occupation   : Labour work 

Address   : Satpul, Opp. Urdu Kumar School, C Muslim  

    Society, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 5-5-2004  12:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 7-5-2004                (Exh. 326) 

Confession u/s.164  : ------ 

Confession u/s         : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

208 1067 Mualidhar Rochiram Mulchandani VHP worker 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

166 859 Dalabhai Abhalabhai Police Constable 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

326  T.I.Parade Panchnama                             7-5--2004             

 

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.2 of Sessions Case No.76/2009 was arrested  on            

5-5-2004. 

His name was shown in Column No.2 at Sr. No. 17, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 10-5-2004. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-208/Exh.1067 Murlidhar R. Mulchandani, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

Evidence of T.I. Parade, is therefore of no use. 

PW-166/Exh.859 Dalabhai Abhalabhai, police official, for the first time, 

at the time of deposition before the Court, at random, without giving name 

or details about any special feature, identified this accused, saying  that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.2 of the Sessions Case No.76/2009. 
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Part - I 

Sessions Case No  : 77/09 

Accused No   : 1 

Name   : Salim @ Salman Yusuf Jarda 

Age   : 27 years 

Occupation   : Labour work 

Address   : Meda Plot, B/h. Abubakkar Masjid, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 10-06-2004  18:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 17-6-2004              (Exh.329) 

Confession u/s.164  : ------ 

Confession u/s.32    : 20-6-2004              (Exh.1587, 1592) 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident and then, in throwing/pouring 

     petrol on/in Coach S-6 and also instigated  

     others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha



      SC No. 69 to 86/2009 and 204/2009                                                                              [678] 

 

Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

231 1206 Prabhatsinh Gulabsinh Witness 

224 1139 Ranjitbhai Jodhabhai Witness 

42 320 Kanksinh C. Pasaya Exe.Megi. 

189 941 Firoj Ibrahim Posti Panch 

186 923 Mustak Ahemadhusen Bhobha Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

329 T.I.Parade Panchnama                               17-6-2004             

1469 Confessional Statement of Jabir 5-2-2003 

Contentions : 

Mr. A.D.Shah, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 77/2009 was arrested on10-6-

2004 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

224  1139  Ranjitsinh J. Patel 

231  1206  Prabhatsing G. Patel 

This accused has been identified before the Court by the above mentioned 

PW No.231. 

During the T.I. Parade (Exh.329)  also, he was identified by the PW-224. 

As discussed earlier, the presence of the above witnesses at the Petrol 

Pump and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 77/09 

Accused No   : 2 

Name   : Abdul Sattar Ibrahim Gaddi (Asla) 

Age   : 39 years 

Occupation   : Labour work 

Address   : Vachla Odha, Chuchla Plot, B/h. Bone Mill,  

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 05-07-2004  15:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilip Gaimal Sindhi Witness 

143 792 Vinubhai Kashnabhai Constable 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

255 Arrest Panchnama                                5-7-2004            

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 2 of Sessions Case No. 77/2009 was arrested on5-7-

2004. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 21, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

143               792              Vinubhai K.Vankar 

233  1219  Dilipkumar G. Chelani 

This accused has been identified before the Court by the above mentioned 

PW No. 233. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

PW-230/Exh.1196 PSI M.J.Jhala has also identified this accused, but his 

evidence with regard to first time identification is even if excluded, then 

also there is sufficient evidence against the accused. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 
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evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 77/09 

Accused No   : 3 

Name   : Anwar Abdulla Ahmed Kalandar 

(Juvenile Court) 

Age   : 20 years 

Occupation   : Labour work 

Address   : Signal Faliya, B/h. Mim Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 29-07-2004  14:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

Defence/Explanation : ------ 

in Further Statement   

 

 

Evidence in defence : ------ 

Defence Advocate  :         ------ 
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Part - I 

Sessions Case No  : 78/09 

Accused No   : 1 

Name   : Abdul Rauf S/o. Abdul Majid Isa Dhesli @  

Kamli 

Age   : 48 years 

Occupation   : Labour work 

Address   : Signal Faliya, Mala Compound, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 10-08-2004  12:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 12-8-2004              (Exh.332) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

208 1067 Murlidhar Rochiram Mulchandani VHP Worker 

237 1252 Sikander Mohmad Sidiq  Witnwess 

42 320 Kanaksinh C. Pasaya Exe.Megi 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

332 T.I.Parade Panchnama                               12-8-2004             

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 78/2009 was arrested on 10-8-

2004. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 39, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

208               1067            Murlidhar R.Mulchandi 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No. 237. 

During the T.I. Parade (Exh.332)  also, he was identified by the PW-208. 

As discussed the evidence of VHP Woker PW-208/Exh.1067 Murlidhar 

Mulchandi is not  reliable and trustworthy therefore, his evidence 

regarding T.I.Parade is also of no use.  

However, as discussed earlier, the presence of the above PW-

237/Exh.1252 Sikander Shaikh, near the place of incident and the facts of 

opportunity of witnessing and identifying the accused are clearly 

established. 

On careful reading, it appears that the evidence of this witness is reliable 

and trustworthy and he has no reason to implicate falsely this accused in 

this serious crime. 

 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 
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Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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                                                      Part - I 

Sessions Case No  : 78/09 

Accused No   : 2 

Name   : Yunus Abdul Haq Samol @ Ghadiyali 

Age   : 24 years 

Occupation   : Labour work 

Address   : Bhukhdi Plot, Nr. Chetandas Plot, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 11-08-2004  18:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 16-8-2004              (Exh.335) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanibhai Bariya Witness 

234 1220 Anawar Kalander Witness 

206 1060 Bhikha Harmanbhai Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

335 T.I.Parade Panchnama                               16-8-2004            

1469 Confessional Statement of Jabir 5-2-2003 

Contentions : 

Mr. Y.A.Charkha,  ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently.  

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 2 of Sessions Case No. 78/2009 was arrested on         

11-8-2004. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 32, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No. 236. 

During the T.I. Parade (Exh.335)  also, he was identified by the PW-236. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-234 Anwar 

Kalander, the name of this accused and role played by him is clearly 

mentioned. In view of the decision in the case of Mahesh son of 
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Janardan Gonnade Vs. State of Mahastra reported in 2009(3) SCC 

(Cri.) 543, reliance can be placed upon the contents of such statement.  

There was no reason for this witness to involve this accused falsely. 

Even if, the evidence of PW-122/Exh.733 Babubhai Somabhai, Police 

Constable and PW- 150/Exh.812 Jayanti U.Patel, Karsevak, with regard 

to first time identification before the Court, is excluded, then also there is 

sufficient evidence against the accused.  

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 78/09 

Accused No   : 3 

Name   : Mohammad Sakir @ Babu Abdul Kadir  

Abdulgani Pataliya (Juvenile Court) 

Age   : 18 years 

Occupation   : Labour work 

Address   : Vachla Odha, Nr. Rahemaniya Masjid, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 15-08-2004  17:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : ------ 

 

 

Defence/Explanation : ------ 

in Further Statement   

 

 

Evidence in defence : ------ 

Defence Advocate  :         ------ 
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Part - I 

Sessions Case No  : 78/09 

Accused No   : 4 

Name   : Usmangani Mohammad Ibrahim Coffeewala  

Muslim Seta 

Age   : 38 years 

Occupation   : Labour work 

Address   : Mahommadi Maholla, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 26-08-2004  18:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 31-8-2004              (Exh.337) 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence 

P.W. 

No. 

Exhibit Name Status 

172 878 Nitinkumar @ Kakul Pathak VHP worker 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

168 867 Mandakiniben Bhatiya Karsevak 

(B) Documentary Evidence :  

Exhibit Particulars Date 

337 T.I.Parade Panchnama                                31-8-2004            

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witness are  got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.4 of Sessions Case No.78/2009 was arrested  on           

26-8-2004. 

His name was shown in Column No.2 at Sr. No. 10, in the first charge-

sheet at 22-5-2002. 
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 He was remained in police custody on remand up to 1-9-2004. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-172/Exh.878 Nitinkumar @ Kakul Pathak, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

Evidence of T.I.Parade, is therefore of no use.  

PW-168/Exh.867 Mandakiniben karsevak, for the first time, at the time of 

deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.4 of the Sessions Case No.78/2009. 
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Part - I 

Sessions Case No  : 78/09 

Accused No   : 5 

Name   : Ibrahim Abdul Razaq Abdul Sattar Samol @  

Bhano 

Age   : 20 years 

Occupation   : Labour work 

Address   : Vachla Odha, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 01-09-2004  10:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 1-9-2004                (Exh.339) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

339 T.I.Parade Panchnama                                1-9-2004            

 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 5 of Sessions Case No. 78/2009 was arrested on 1-9-

2004. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No. 236. 

During the T.I. Parade (Exh.339)  also, he was identified by the PW-236. 

As discussed earlier, the presence of the above witness near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of this witness is reliable 

and trustworthy and he has no reason to implicate falsely this accused in 

this serious crime. 

PW_148/Exh.802 Police Constable Hemendra Ramanlal and PW-

175/Exh.891Gayatriben Panchal karsevak, for the first time, at the time of 

deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 
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feature. Even if, evidence of these two witnesses about firsr time 

identificationis excluded then also, there is sufficient evidence on record. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 79/09 

Accused No   : 1 

Name   : Siraj Mohammad Abdul Raheman Meda @ Bala  

    Sheikh 

Age   : 27 years 

Occupation   : Labour work 

Address   : Signal Faliya, Nr. Gov. Grain Godown, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 11-10-2004  14:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 15-10-2004            (Exh. 342) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Played role in hatching conspiracy, and in  

     purchasing, storing and carrying petrol to the 

     place of incident 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by relying following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

231 1206 Prabhatbhai Gulabbhai Witness 

224 1139 Ranjitbhai Jodhabhai Witness 

31 229 Rupeshkumar Shrinivas Bansal Panch 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

342 T.I.Parade Panchnama                               15-10-2004            

1469 Confessional Statement of Jabir 5-2-2003 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 1 of Sessions Case No. 79/2009 was arrested on 11-10-

2004 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

224  1139  Ranjitsinh J. Patel 

231  1206  Prabhatsing G. Patel 

This accused has been identified before the Court by the above mentioned 

PW No. 231. 

During the T.I. Parade (Exh.342)  also, he was identified by the PW-231. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  

 

 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [706] 

 

Part - I 

Sessions Case No  : 79/09 

Accused No   : 2 

Name   : Rafiq Mohammad S/o. Abdul Majid Umar  

Kalandar @ Rafiq Bhopo 

Age   : 30 years 

Occupation   : Labour work 

Address   : Vali Faliya No.2, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-10-2004  12:05 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

159 834 Rajeshbhai Vithalbhai Darji VHP worker 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

1469 Confessional Statement of Jabir Panchnama                               5-2-2003             

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently.. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [708] 

 

Part-III 

This accused No. 2 of Sessions Case No. 79/2009 was arrested on 27-10-

2004. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 6, in the first charge-

sheet at 22-5-2002. 

PW-159/Exh.834 Rajubhai V. Darji, VHP Worker has made the reference 

of the name of this accused in his police statement and in the chief 

examination, but could not identify him at the evidence before the Court. 

Even otherwise, as discussed earlier, the evidence of this witness is not 

reliable and trustworthy.   

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

 Except this there is no other substational evidence against this accused. 

Under the circumstance, he is entitled to get the benefit of doubt.  

 

 

 

 

 

 

 



      SC No. 69 to 86/2009 and 204/2009                                                                              [709] 

 

Part - I 

Sessions Case No  : 79/09 

Accused No   : 3 

Name   : Bilal S/o. Abdulla  Ismail Badam 

Age   : 34 years 

Occupation   : Labour work 

Address   : Bhukhdi Plot, B/h. Signal Faliya, Nr. Odha, 

    Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-10-2004  12:05 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilip Gaimal Sindhi Witness 

147 801 Rayajibhai G. Parmar PSI 

142 790 Mangalbhai Ramjibhai Head Const. 

139 785 Jashwantbhai Kalubhai Contsable 

143 792 Vinubhai Kashnabhai Constable 

177 897 Mansing Kurjibhai Constable 

237 1252 Sikander Mohmad Sidiq Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

261 Arrest Panchnama                               2-11-2004             

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No 3 of Sessions Case No. 79/2009 was arrested on 2-11-

2004. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 26, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

 

PW No. Exh.  Name: 

233  1219  Dilipkumar G. Chelani 

237  1252  Sikander M.Shaikh 

 

This accused has been identified before the Court by the above mentioned 

PW No. 233, 237. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

The following police officials of Mobile-Van immediately reached to the 

spot, have also made reference of name of this accused, in their evidence 

before the Court. 
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PW 

No 

Exh. 

No. 

Name Status 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

142 790 Mangalbhai R. Bariya Const.(Driver) 

143 792 Vinubhai K. Vankar Const.(Driver) 

147 801 Rayajibhai G. Parmar PSI 

177 897 Mansing H. Pargi Const.(Operator) 

 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

These are police witnesses, but the settled proposition of law is as under: 

(I)      In the case of  Karamjit Singh Vs. State of Delhi reported in AIR                       

2003 1311, it was held that,   

"The testimony of police personal should be treated in the same 

manner as testimony of any other witness and there is no principle 
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of law that without corroboration by independent witnesses their 

testimony cannot be relied upon."  

(II) In the case of Girja Prasad (Dead) by LRS Vs. State of M.P. 

reported in AIR 2007 SC 3106, it was held that: 

" The presumption that every person acts honestly applies as much 

in favour of a police official as any other person. No infirmity 

attaches to the testimony of police  officials merely because they 

belong to police force." 

(III) In the case of Ravindra Santaram Sawant Vs. State of     

        Maharashtra, reported in AIR 2002 (SC) 2461, it was held that: 

"The police party was the victim of assault launched by the 

accused. Three of police witnesses are also injured. They cannot, 

therefore, be described as official witnesses interested in the 

success of the investigation or prosecution. In fact the testimony of 

such witnesses, does not require independent corroboration, if  

otherwise  their evidence is found to be truthful and reliable.." 

(IV) In the case of   Mukhtiar Sing and anr. Vs. State of Punjab, 

reported in AIR 2009 SC 1854, it was held that: 

" PW-5, Gurdas Singh, SPO reached at the scene of the occurrence 

immediately after the occurrence and in fact he ran after and 

pursued the accused persons but was unable to catch them. While 

scrutinizing the evidence of PW-5, we find no reason to disbelieve 

the statement of the said officer. He was not an investigating officer 

nor has he any connection with the case apart from being a 

witness." 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 79/09 

Accused No   : 4 

Name   : Faruq @ Haji Bhuriyo s/o. Abdul Sattar Ibrahim  

Gaji 

Age   : 36 years 

Occupation   : Labour work 

Address   : Sultan Faliya, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 18-11-2004  22:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 19-11-2004            (Exh.345) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajaybhai Kanubhai Bariya Witness 

232 1214 Iliyas Husen Mulla Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

345 T.I.Parade Panchnama                               19-11-2004             

Contentions : 

Mr.Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently.. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

Part-III 

This accused No. 4 of Sessions Case No. 79/2009 was arrested on18-11-

2004. 
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He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 43, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No. 236. 

During the T.I. Parade (Exh.345)  also, he was identified by thePW-236. 

As discussed earlier, the presence of the above witness near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of this witness is reliable 

and trustworthy andthe has no reason to implicate falsely this accused in 

this serious crime. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla, the name of this accused and role played by him is clearly 

mentioned. In view of the decision in the case of Mahesh son of 

Janardan Gonnade Vs. State of Mahastra reported in 2009(3) SCC 

(Cri.) 543, reliance can be placed upon the contents of such statement.  

There was no reason for these witnesses to involve this accused falsely. 

 

Even if, the evidence of PW-161/Exh.841 ASI, Indrasinh Pratsinh with 

regard to the first time identification is excluded, then also there is 

sufficient evidence on record against this accused. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [718] 

 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 80/09 

Accused No   : 1 

Name   : Siddiq Abdul Rahim Abdul Sattar Bakkar 

Age   : 48 years 

Occupation   : Labour work 

Address   : B/h. Madni Masjid, Ranta Plot, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 24-12-2004  12:30 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32 (Pota) : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

190 952 Vinodbhai Ganpatbhai Chauhan Witness 

232 1214 Iliyas Husen Mulla Witness 

42 320 Kanaksing C. Pasaya Exe.Megi. 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

347 T.I. Parade Panchnama                                24-12-2004           

 

Contentions : 

Mr.A.A.Hasan, Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4)       T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.1 of Sessions Case No.80/2009 was arrested  on             

24-12-2004. 

His name was shown in Column No.2 at Sr. No.33, in the first charge-

sheet at 22-5-2002. 

Nothing has been recovered/discovered connecting this accused in the 

crime. 

Presently, he is in judicial custody. 

PW No.236/Exh.1231 Ajay Kanubhai Bariya, PW No.163/Exh.852 

Chhatrasinh Gambhirsinh ASI and PW No.199/Exh.986 Prabhatbhai 

Punabhai Police Constable have deposed against this accused and also  

identified him before the  Court. However, it is required to be noted that 

none of prosecution witnesses have stated about presence of this accused 

near "A" Cabin or any role played by him in attack or causing damages 

etc.  

No doubt it is on record that quarrel took place, between this accused and 

karsevaks on platform but nothing on record to show that this accused in 

any manner instigated any of the assailants for alleged offence. 

Thus, the charges could not be established by the prosecution against this 

accused No.1 of S.C.No.80/2009. 
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Part - I 

Sessions Case No  : 81/09 

Accused No   : 1 

Name   : Raish s/o. Husain Ismail Mitha @ Bhaina  

Ghanchi Musalman 

Age   : 22 years 

Occupation   : Labour work 

Address   : Muslim-B Society, Nr. Abrar Masjid, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 03-06-2005  13:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-6-2005                (Exh.350) 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones and instigated 

     the crowd. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

149 810 Janakbhai  Kantibhai Dave VHP worker 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

150 812 Jayantibhai U.Patel Karsevak 

166 859 Dalabhai Abhalabhai Police Constable 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

350 T.I.Parade  Panchnama                               3-6-2005             

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.1 of Sessions Case No.81/2009 was arrested  on             

3-6-2005. 

His name was shown in Column No.2 at Sr. No. 4, in the first charge-

sheet at 22-5-2002. 

Nothing has been recovered/discovered connecting this accused in the 

crime. 

Presently, he is in judicial custody. 

PW-149/Exh.810 Janakbhai K. Dave,VHP worker in his statement before 

police and in chief examination has made reference of name of this 

accused, but could not identify him, before the Court. As discussed earlier 

in this judgment, the evidence of this witness is not trustworthy and 

reliable. 

Evidence with regard to the T.I.Parade therefore,is of no use. 

PW-150/Exh.812 Jayantibhai Umedbhai Patel, Karsevak, and PW-

166/Exh.859 Dalabhai Abhalabhai, police official, for the first time, at the 

time of deposition before the Court, at random, without giving name or 

details about any special feature, identified this accused, saying  that he 

was also in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witnesses with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.1 of the Sessions Case No.81/2009. 
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Part - I 

Sessions Case No  : 81/09 

Accused No   : 2 

Name   : Irfan Abdul Majid Ghanchi Kalandar @ Irfan  

Bhobho 

Age   : 25 years 

Occupation   : Labour work 

Address   : Vali Faliya No.2, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 28-06-2005  12:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 3-7-2005                (Exh. 353) 

Confession u/s.164  : ------ 

Confession u/s.        : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob and played role in purchasing, 

     storing and carrying petrol to the place of  

     incident and then, in throwing/ pouring petrol 

     on/in Coach S-6 and also instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilipbhai Gaimal Sindhi Witness 

147 801 Rayajibhai Gulabsinh Parmar PSI 

139 785 Jashwantbhai Kalubhai Constable 

236 1231 Ajaybhai Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

232 1214 Iliyas Husen Mulla Witness 

237 1252 Sikander Mohmad Shaikh Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

353 T.I.Parade Panchnama                               3-7-2005           

1469 Confessional Statement of Jabir 5-2-2003 

Contentions : 

Mr. A.A.Hasan,  ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 



      SC No. 69 to 86/2009 and 204/2009                                                                              [727] 

 

 

 

Part-III 

This accused No. 2 of Sessions Case No. 81/2009 was arrested on 28-6-

2005. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 36, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

233  1219  Dilipkumar G. Chelani 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No. 236, 237. 

During the T.I. Parade (Exh.353)  also, he was identified by the PW-236. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 
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played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement.  

There was no reason for these witnesses to involve this accused falsely. 

The following police officials of Mobile-Van immediately reached to the 

spot, have also made reference of name of this accused, in their evidence 

before the Court. 

PW 

No 

Exh. 

No. 

Name Status 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

147 801 Rayajibhai G. Parmar PSI 

 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses  had opportunity to witness the incident and also to identify the 

accused. These police witnesses have not identified the accused before the 

Court. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 82/09 

Accused No   : 1 

Name   : Irfan Mohammad Hanif Abdulgani Pataliya 

Age   : 22 years 

Occupation   : Labour work 

Address   : Signal Faliya, Meda Plot, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 26-07-2005  13:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : 29-7-2005              (Exh.1558, 1559, 1599) 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob and played role in purchasing, 

     storing and carrying petrol to the place of  

     incident and then, in throwing/ pouring petrol 

     on/in Coach S-6 and also instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

193 972 Suleman Mahmad Bhatuk Witness 

236 1231 Ajaybhai Kanubhai Bariya Witness 

234 1220 Anwar A. Kalamder Witness 

232 1214 Iliyas Husen Mulla Witness 

237 1252 Sikander Mohmad Sidiq Shaikh Witness 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

1469 Confessional Statement of Jabir                               5-2-2003             

Contentions : 

Mr. A.D.Shas, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No. 1of Sessions Case No. 82/2009 was arrested on           

26-7-2005. 
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He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 39, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No.236, 237. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement.  

There was no reason for these witnesses to involve this accused falsely. 
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In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 82/09 

Accused No   : 2 

Name   : Aiyub Abdulgani Ismail Pataliya 

Age   : 37 years 

Occupation   : Labour work 

Address   : Muslim A Society, Meda Plot, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 30-07-2005  14:45 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 1-8-2005                (Exh.354) 

Confession u/s.164  : ------ 

Confession u/s.32            : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence: 

P.W. 

No. 

Exhibit Name Status 

149 810 Janakbhai Kantilal Dave VHP worker 

236 1231 Ajaybhai Kanubhai ariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

232 1214 Iliyas Husen Mulla Witness 

192 960 Riyajudin Amrudin Pathan Witness 

237 1252 Sikander Mohmad Sidiq  Shaikh Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

354 T.I.Parade Panchnama                               1-8-2005             

 

Contentions : 

 

Mr. A.A.Hasan,ld. Advocate for the defence has mainly contended that : 
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1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

 

Part-III 

 

This accused No. 2 of Sessions Case No. 82/2009 was arrested on30-7-

2005. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 18, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under:- 

PW No. Exh.  Name: 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No. 236, 237. 

During the T.I. Parade (Exh.354)  also, he was identified by the witness. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 
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On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime.  

PW-149/Exh810 Janakbhai K.Dave, VHP Worker, in his deposion has 

made reference of the name of this accused, but could not identify before 

the Court. Even otherwise, as discussed earlier, evidence of this witness is 

not reliable. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement.  

There was no reason for these witnesses to involve this accused falsely. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 
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In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him. 
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Part - I 

Sessions Case No  : 82/09 

Accused No   : 3 

Name   : Shaukat Abdulla Maulvi Ismail Badam 

Age   : 40 years 

Occupation   : Labour work 

Address   : Polan Bazaar, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 03-08-2005  12:00 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Dhariyu 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

233 1219 Dilipbhai Gaimal Sindhi Witness 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

269 Arrest Panchnama                               3-8-2005             

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No. 3 of Sessions Case No. 82/2009 was arrested on 3-8-

2005. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 27, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

233  1219  Dilipkumar G. Chelani 

This accused has been identified before the Court by the above mentioned 

PW No.233. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

Even if,  the  evidence of PW-161/Exh.841 Indrasinh Prabhatsinh with 

regard to the first time identification before the Court,  is excluded, then 

also there is sufficient reliable material on record. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 
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The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 82/09 

Accused No   : 4 

Name   : Mohammad Hanif @ Hani Abdulla Maulvi  

Ismail Badam 

Age   : 42 years 

Occupation   : Labour work 

Address   : Signal Faliya, B/h. Gov. Godown, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 06-09-2005  12:20 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 6-9-2005                (Exh. 357) 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

147 801 Rayajibhai G. Parmar PSI 

142 790 Magalbhai Ramjibhai  Head Const. 

139 785 Jashawantbhai Kalubhai  Constable 

143 792 Vinubhai Kashnabhai Constable 

237 1252 Sikander Mohmad Sidiq Shaikh witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

357 T.I.Parade Panchnama                              6-9-2005             

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No. 4 of Sessions Case No. 82/2009 was arrested on            

6-9-2005. 

He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 30, in the first charge-

sheet at 22-5-2002. 
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Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No.237. 

During the T.I. Parade (Exh.357)  also, he was identified by the PW-237. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

The following police officials of Mobile-Van immediately reached to the 

spot, have also made reference of name of this accused, in their evidence 

before the Court. 

PW 

No 

Exh. 

No. 

Name Status 

139 785 Jashvantsinh K. Bariya Const.(Operator) 

142 790 Mangalbhai R. Bariya Const.(Driver) 

143 792 Vinubhai K. Vankar Const.(Driver) 

As discussed earlier, the presence of this witnesses, at the place of 

incident is clearly established. It has also been clearly established that this 

witnesses had opportunity to witness the incident and also to identify the 

accused. These police witnesses could not identify this accused before the 

Court. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 
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presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

Even if, the evidence of the PW-16-/xh.841 ASI Indrasinh Prabhatsinh,  

with regard  to first time identification before the Court,is excluded , then 

also there is sufficient evidence on record. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 83/09 

Accused No   : 1 

Name   : Idrish @ Thus Abdulgani Abdulmajid Ranta 

Age   : 31 years 

Occupation   : Labour work 

Address   : Satpul Odha, Opp. Aksha Masjid, C-Muslim  

    Society, Godhra 

 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 27-09-2005  17:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones, caused damages 

     to Railway Coaches and instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

232 1214 Iliyas Husen Mulla Witness 

146 799 Laxmansinh Nansinh Police Constable 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

271 Arerest Panchnama                                 27-9-2005          

 

Contentions : 

Mr. Y.A.Charkha, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witness. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witness is got-up witness. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 
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Part-III 

 

This accused No. 1of Sessions Case No. 83/2009 was arrested on 27-9-

2005. 

He is in judicial custody. 

The Prosecution has examined PW-232/Exh.1214 Iliyas Husen Mulla, to 

prove the charges against this accused, but this witness has not supported 

the prosecution case and has been declared hostile. Thus, except the 

statement of this witness recorded under Section 164 Cr.P.C., there is no 

reliable evidence against this accused 

PW-146/Exh.799 Police Constaable Laxmansinh Nansinh, at random , for 

the first time, before the Court identified saying that this accused was also 

in the mob. 

Looking to the facts of the case and the  prevailing situation, it would not 

be safe to rely upon such first time identification. 

Under the circumstances, this accused is entitled to get the benefit of the 

doubt.   
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Part - I 

Sessions Case No  : 84/09 

Accused No   : 1 

Name   : Maheboob Ahmed Yusuf Hasan @ Latiko 

Age   : 27 years 

Occupation   : Labour work 

Address   : Nr. Rahemaniya Masjid, Vachla Odha, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 16-02-2006  18:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Knife 

T.I.Parade   : 20-2-2006              (Exh. 360) 

Confession u/s.164  : ------ 

Confession u/s.32     : 23-2-2006             (Exh.1562, 1563, 1580) 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob with deadly weapon and played 

     role in purchasing, storing and carrying petrol to 

     the place of incident and then, in throwing/  

     pouring petrol on/in Railway Coaches and also 

     instigated others. 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

236 1231 Ajay Kanubhai Bariya Witness 

234 1220 Anwar Abdulsattar Kalander Witness 

206 1060 Bhikhabhai Harmanbhai  Witness 

232 1214 Iliyas Husen Mulla Witness 

237 1252 Sikander Mohmad Sidiq Shaikh Witness 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

360 T.I.Parade Panchnama                               20-2-2006            

1469 Confessional Statement of Jabir 5-2-2003 

Contentions : 

Mr. A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

Part-III 

This accused No. 1 of Sessions Case No. 84/2009 was arrested on 16-2-

2006. 
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He is in judicial custody. 

His name was shown in Column No.2 at Sr. No. 24, in the first charge-

sheet at 22-5-2002. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

206  1060  Bhikhabhai H. Bariya 

236  1231  Ajay K. Bariya 

237  1252  Sikander M.Shaikh 

This accused has been identified before the Court by the above mentioned 

PW No.206, 236, 237. 

During the T.I. Parade (Exh.360)  also, he was identified by the witnesses. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 

On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla and PW-234 Anwar Kalander, the name of this accused and role 

played by him is clearly mentioned. In view of the decision in the case of 

Mahesh son of Janardan Gonnade Vs. State of Mahastra reported in 

2009(3) SCC (Cri.) 543, reliance can be placed upon the contents of such 

statement.  
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There was no reason for these witnesses to involve this accused falsely. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused on the platform, near Aman Guest 

House and  at the place of incident, as also role played by him in making 

holes on the Carboys, cutting canvas vestibules, breaking open sliding 

door etc. are clearly established beyond reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 85/09 

Accused No   : 1 

Name   : Shaukat Yusuf Ismail Mohan @ Bibino 

Age   : 28 years 

Occupation   : Labour work 

Address   : Vali Faliya No.3, Polan Bazaar, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 10-04-2006  14:15 

Place of Arrest  : Not from the spot 

Recovery or Discovery : Gold chain 

T.I.Parade   : 15-4-2006             (Exh.363) 

Confession u/s.164  : ------ 

Confession u/s.32    : 17-4-2006             (Exh.1566, 1567, 1582) 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in mob, pelted stones, caused damages 

     to Railway Coaches and looted gold ornaments. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.D.Shah/Mr.A.A.Hasan/Mr.Y.A.Charkha
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

170 873 Pravinbhai Amathabhai Patel Karsevak 

206 1060 Bhikhabhai Harmanbhai Bariya Witness 

232 1214 Iliyas Husen Mulla Witness 

38 290 Visandas Tarachand Samayani Panch 

42 320 Kanaksinh C. Pasaya Exe.Megi. 

105 687 Tusharbhai Subhashbhai Soni Witness 

106 688 Hirenbhai Shubhashbhai Soni Witness 

39 293 Ganpatbhai Jerambhai Bhoi Panch 

(B) Documentary Evidence :  

Exhibit Particulars Date 

273 Arrest Panchnama                               10-4-06            

291 Discovery Panchnama 15-4-06 

294 MM. Identify  Panchnama - 

 

Contentions : 
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Mr. A.D.Shah, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law. 

5) So-called eye-witnesses are got-up witnesses. 

6) Confessional Statement is not voluntary, true and trustworthy. 

7) Falsely implicated because of political/business rivalry. 

 

 

Part-III 

This accused No. 1 of Sessions Case No. 85/2009 was arrested on 10-4-

2006. 

He is in judicial custody. 

Having gone through the record, it appears that the evidence against this 

accused is as under: 

PW No. Exh.  Name: 

170               873              Pravinbhai A. Patel 

206  1060  Bhikhabhai H. Bariya 

This accused has been identified before the Court by the above mentioned 

PW No. 206. 

During the T.I. Parade (Exh.363)  also, he was identified by the PW-170. 

As discussed earlier, the presence of the above witnesses near the place of 

incident and the facts of opportunity of witnessing and identifying the 

accused are clearly established. 
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On careful reading, it appears that the evidence of these witnesses is 

reliable and trustworthy and they have no reason to implicate falsely this 

accused in this serious crime. 

From the evidence of the PW-105/Exh.687 Tushar Subhashbhai Soni and 

PW-106/Exh.688 Hiren Subhashbhai Soni and the deposition of the 

injured Karsevak PW-170 Pravinbhai as well as evidence of the Panch 

witnesses of the discovery and identification of muddamal panchnamas,  

the discovery under Section 27 is clearly established. It may be noted that 

application/statement about attack, injury and loot of cash and gold 

ornaments, was given by the witness injured on 17-4-2002 whereas this 

accused was arrested in the year 2006 therefore, it cannot be accepted that 

the said fact is a concocted story. 

Not only that the injured passenger PW-202/1024 Govindsing R.Panda 

has also, suppored this fact of attack on the off side of the train by the 

assailants.  

In the confessional statement (Exh.1469) of the co-accused Jabir 

Binyamin Behra, the reference about the name of this accused and role 

played by him has been made. There is no enmity between this accused 

and co-accused Jabir Binyamin Behra. 

In the statement recorded under Section-164 Cr.PC of PW-232 Illiyas 

Mulla the name of this accused and role played by him is clearly 

mentioned. In view of the decision in the case of Mahesh son of 

Janardan Gonnade Vs. State of Mahastra reported in 2009(3) SCC 

(Cri.) 543, reliance can be placed upon the contents of such statement.  

There was no reason for this witness to involve this accused falsely. 

In the case of Ambalal Nandalal Vs. State of Gujarat reported in 

2004(3) GLR 2588, the Hon'ble High Court has held that, "when 



      SC No. 69 to 86/2009 and 204/2009                                                                              [758] 

 

presence of any witness, at the scene of offence is established, the Court 

must accept, the evidence, unless it is found for sound reasons that 

evidence is tainted. 

The maxim " falsus in uno, falsus in omnibus" has no application, in India 

and the witness cannot be branded as liar, as held by the Hon'ble Supreme 

Court in the case of  Israr Vs. State of U.P.  reported in AIR  2005     

SC 249. 

In view of the decision, in the case of Vithal Pundalik Zendge Vs. State 

of Maharashtra, reported in AIR 2009 SC 1110, and looking to the facts 

and situation of the present case, nothing objectionable in relying upon the 

evidence of single witness, though uncorroborated with regard to 

identification of this accused. 

In the case of Krishna Mochi and ors. Vs. State of Bihar reported in 

AIR 2002 SC 1965, the Hon'ble Supreme Court has held that: 

"Where participation of accused in incident is proved by unimpeachable 

evidence, recovery of no incriminating material from the said accused, 

cannot alone be a ground for acquittal." 

Thus, from the above referred to, oral and documentary evidence on 

record, the presence of this accused, at the place of incident and role 

played by him, in commission of offence, is clearly established beyond 

reasonable doubt. 

Under the circumstances, this Court has no hesitation at all, in holding this 

accused guilty, for the charges levelled against him.  
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Part - I 

Sessions Case No  : 86/09 

Accused No   : 1 

Name   : Siddiq Ibrahim Umar Hathila 

Age   : 54 years 

Occupation   : Labour work 

Address   : Mahommadi Maholla, House No.7/581, Godhra 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 12-11-2007  13:40 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : ------ 

Confession u/s.164  : ------ 

Confession u/s.32    : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob, pelted stones, caused  

     damages to Railway Coaches. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan
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Part – II 

Submissions : 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

A)  Oral Evidence : 

:P.W. 

No. 

Exhibit Name Status 

172 878 Nitinkumar @ Kakul Pathak VHP Worker 

168 867 Mandakiniben Bhatiya Karsevak 

170 873 Pravinbhai A.Patel Karsevak 

 

 (B) Documentary Evidence :  

Exhibit Particulars Date 

274  Arrest Panchnama                              12-11-2007             

 

Contentions : 

Mr.A.A.Hasan, ld. Advocate for the defence has mainly contended that : 

1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) No efforts were made for holding T.I. Parade. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 
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Part-III 

This accused No.1 of Sessions Case No.86/2009 was arrested  on           

12-11-2007. 

His name was shown in Column No.2 at Sr. No. 8, in the first charge-

sheet at 22-5-2002. 

 He was remained in police custody on remand up to 17-11-2007. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-172/Exh.878 Nitinkumar @ Kakul H. Pathak, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, but could not identify him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

PW-168/Exh.867 Mandakiniben Bhatiya, and PW-170/Exh.873 

Pravinbhai Amathabhai Patel, karsevaks, for the first time, at the time of 

deposition before the Court, at random, without giving name or details 

about any special feature,  identified this accused, saying  that he was also 

in the mob, at the time of alleged incident. 

As per the decision in the case of Malkhansing  (AIR 2003 SC 2669) and 

in the case of  Sarvansing (2009 (1) GLR 245), even in absence of T.I. 

Parade, evidence regarding identification in Court is admissible, provided 

witness had opportunity to see the face of the accused or any special 

feature. 

Looking to the facts of the case and prevailing situation, the evidence of 

this witness(es) with regard to first time identification before the Court, 

cannot be relied upon. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.1 of the Sessions Case No.86/2009. 
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Part - I 

Sessions Case No  : 204/09 

Accused No   : 1 

Name   : Ibrahim Adam Dhantiya 

Age   : 48 years 

Occupation   : Labour work 

Address   : Polan Bazaar, Mohammadi Maholla, Shekh  

   Majavar Road, Mala Compound, Godhra. 

------------------------------------------------------------------------------------------------ 

Date and Time of Arrest : 25-08-2009  09:40 

Place of Arrest  : Not from the spot 

Recovery or Discovery : ------ 

T.I.Parade   : 1-9-2009                (Exh.1097) 

Confession u/s.164  : ------ 

Confession u/s.32     : ------ 

Lie Detection Test  : ------ 

------------------------------------------------------------------------------------------------ 

Charges/Allegations : Present in a mob with deadly weapon, pelted 

     stones, caused damages to Railway Coaches and 

     instigated others. 

 

Defence/Explanation : Residence is far away.  Not present on the spot. 

in Further Statement  Nothing has been recovered or discovered from 

    him. Not played any role. Falsely implicated 

    because of political/business rivalry. 

 

Evidence in defence : ------ 

Defence Advocate  : Mr.A.A.Hasan 
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Part – II 

Submissions : 

 

Mr. J. M. Panchal, ld. Special Public Prosecutor and Mr. A.Y. Kogje, ld. Asst. 

Public Prosecutor have stated that the presence of this accused on the spot and 

role played by him have been clearly established by the following oral and 

documentary evidence. 

 

(A)  Oral Evidence : 

P.W. 

No. 

Exhibit Name Status 

172 878 Nitinkumar @ Kakul Pathak VHP Worker 

201 1015 Dipakkumar Chinubhai Trivedi Panch 

212 1092 Naran Kalabhai Muchhar Exe.Megi. 

  

(B) Documentary Evidence :  

Exhibit Particulars Date 

1097 T.I.Parade  Panchnama 1-9-2009 

 

 

Contentions : 

 

Mr.A.A.Hasan, ld. Advocate for the defence has mainly contended that:  



1) This accused came to be arrested subsequently. 

2) Nothing has been recovered or discovered from him. 

3) Full name or detail description was not given by the witnesses. 

4) T.I. Parade was not in accordance with law.. 

5) So-called eye-witnesses are got-up witnesses. 

6) Falsely implicated because of political/business rivalry. 

 

Part-III 

This accused No.1 of Sessions Case No.204/2009 was arrested on         

26-8-2009. 

His name was shown in Column No.2 at Sr. No. 9, in the first charge-

sheet at 22-5-2002. 

He was remained in police custody on remand. 

During the remand period, nothing has been recovered/discovered 

connecting this accused in the crime. 

Presently, he is in judicial custody. 

PW-172/Exh.878 Nitinkumar @ Kakul Pathak, VHP worker in his 

statement before police and in chief examination has made reference of 

name of this accused, and also identified him, before the Court. As 

discussed earlier in this judgment, the evidence of this witness is not 

trustworthy and reliable. 

Evidence of T.I. Parade, is therefore of no use. 

As there is no other evidence against this accused, this Court has no 

option, except to hold that the charges could not be proved by the 

prosecution, against this accused No.1 of the Sessions Case No.204/2009. 
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[95] SUMMARY OF MATERIAL MATRIX & CONCLUSION: 

  

 

P.10 Whether the prosecution further proves beyond reasonable  

       doubt  that by committing such illegal acts, the accused persons    

        have made them liable for punishment, for the offences  

        punishable under Sections -143, 147, 148, 149, 302, 307, 323,  

        324, 325, 326, 332, 395, 397, 435, 186 and 188 read with 120- 

       B, 153-A, 212 of the  I.P. Code,  Sections- 141, 150, 151 and  

       152 of the Indian Railways Act,  Sections-3 and 4 of the  

       Prevention of Damages to Public Property Act, and Section- 

       135(1) of the Bombay Police Act? 

ANS: In the affirmative partly . [Para-95] 

 

 

[1] As discussed earlier, it is crystal clear that in the year 2002, a 

National level programme ―Ram Yanga‖ was organized by different 

Hindu Organizations VHP, RSS, Bajrang Dal etc. at Ayodhya and for that 

karsevaks were invited from different parts of the Country. From Gujarat 

also, hundreds of Hindus (karsevaks) had gone to Ayodhya to attend this 

Yagna. 

[2] At the relevant time, ―Sabarmati Express Train‖ was running 

between Ahmedabad and Mujaffarnagar, the Godhra Railway Station is a 

junction and it was declared as ―Official stoppage‖ for this train. The 

regular arrival time of this Sabarmati Express Train- 9166 DN, from 

Mujaffarnagar to Ahmedabad, on platform No.1 of Godhra Railway 

Station, was 2.55 a.m. (midnight). 



             S.C.Nos. 69 to 86/2009 & 204/2009                                                              [766] 
 

[3] Mr. Rajendra Rao R. Jadav was Driver, Mr. Mukesh Panchori, Mr. 

Vora were Asst. Drivers, whereas Mr. S.P.Varma was Guard and Mr. 

S.M.Raniwal was as Ticket Examiner in this train. 

[4] Mr. Khatija was as Station Superintendent, Mr. Saiyed and Mr. 

Sujala were as Dy. Station Superintendent whereas, Mr. Harimohan 

Meena was the Asst. Station Master, Mr. Rajandra Meena and Mr. 

Akhilkumar Meena both were Asst. Station Master and at the relevant 

time their duty was at ‗A‘ Cabin. 

[5] Mr. Raju Bhargav was DSP, Smt. Jayanthi Ravi was a Collector, 

whereas, Mr. Mohmad Husen Kalota (Accused) was a President of 

Godhra Nagar Palika. 

[6] On the date of incident, i.e. on 27-2-2002, this train was behind the 

schedule and came late at Godhra Railway Station, on platform No.1 at 

7.40 a.m. 

[7] This train was overcrowded by passengers and karsevaks. On the 

platform, when the passengers and karsevaks got down for tea-breakfast 

etc, they were shouting slogans ―Jai Shri Ram― and some quarrel took 

place on platform between karsevaks and Hawkers in respect of payment 

of price of tea-breakfast and compelling for speaking of slogan ―Jai Shri 

Ram‖.  

[8] Not only that some karsevaks had also misbehaved with the muslim 

girls Sofiya etc on the platform. 

[9] When the train departed for Vadodara at 7.45 a.m., first chain 

pulling came to be done in Coach No. 83101, 5343, 51263 and 88238. 

[10] At that time, stone pelting started by the members of the mob of 

muslim community, from behind Parcel Office i.e. Signal Faliya and on 

the other hand, some karsevaks had also thrown metals towards that mob. 
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[11] After re-setting the system, when the train again started, second 

chain pulling came to be done by turning the  outside Disk of ACP of the 

coaches  and the train was stopped again, near ‗A‘Cabin, a lonely area.  

[12] Immediately, a mob consisting of more than 900 muslim persons of 

nearby area, attacked on the train with weapons like Sticks, Iron-pipes, 

Iron-rods, Dhariyas, Guptis, shouting slogans and also started pelting 

stones, acid bulbs-bottles, burning rags etc on the train coaches. At the 

same time, crowed was instigated by making announcements on loud 

speaker from nearby Ali Masjid. By creating such a tense atmosphere, 

passengers of the train were  restrained/prevented from escaping from the 

coaches, even on ―off-side of the train‖.  

[13] Because of such heavy stone pelting, the window glasses of almost, 

all the coaches, and some window frames were also broken, through 

which stones etc started coming into coaches also. 

[14] As the assailants could not succeed in setting on fire the coach by 

throwing burning rags  etc, some assailants found out another way and 

after cutting canvas vestibule of Coach S-7, suceeded in opening eastern 

side sliding door of Coach S-6 forcibly and after entering into the coach, 

the East-South corner door of Coach S-6  came to be opened, from which 

some others entered with Carboys containing petrol and poured petrol 

sufficient enough in the coach and then by a burning rag, the entire Coach 

S-6 set on fire. 

[15] In all 58 passengers/karsevaks died on the spot in the coach itself 

and one injured succumbed to the injury on 3-4-2002. Amongst these 59 

deceased, 29 were males, 22 females, whereas 8 were children. Not only 

that other 48 persons sustained burn and other injuries during the course 

of incident. 
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[16] Inquest Panchnama and Autopsy on dead bodies, came to done in 

open space of Railway Yard, Godhra. As opined, the cause of death was 

extensive burn injuries. 

[17] Injured persons immediately shifted to Godhra Civil Hospital and 

then, to Civil Hospital, Ahmedabad for further treatment.   

[18] Panchnama of place of occurrence was drawn on the same day 

during the period between 1.00 p.m. to 3.00 p.m. and certain articles were 

seized from the spot and sealed in presence of panchas. The said articles 

were sent to FSL on 2-3-2002 by special messenger and as per FSL 

Report dt; 20-3-2002 (Exh.1173), petrol residues were noticed in many 

articles like Under wear, Lungi, Slipper, Metals, Aluminium strips, Safety 

bars, Pieces of dry colour parts of the coach, Saree, Petticoat, Scraf, 

Clothe pieces and also in Carboys. Even acid was noticed in one Plastic 

bottle.  

[19] On the next day i.e. on 28-2-2002 panchnama of Coach S-6 was 

also drawn and certain materials were seized from all the nine 

compartments, as also from two toilets, sealed in presence of panchas and 

then, sent to FSL on 2-3-2002 by special messenger. As per FSL Report 

dt; 20-3-2002 (Exh.1173), in these materials also petrol residues were 

noticed. 

[20] All the four doors, locks, some safety bars etc were also came to be 

removed/detached from the Coach S-6, sealed in presence of panchas and 

then, sent to FSL for examination. As per FSL Report dt; 17-5-2002 

(Exh.1154), out of four doors, only one door i.e. West-South corner of 

Coach S-6 must be closed whereas the remaining three doors must be 

opened during the course of incident. Many hit marks of stone pelting 

were also noticed on the outer part of the doors. 
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[21] The cause of fire which took place in Coach S-6 was not short 

circuit or accidental because of any leakage of kerosene from stove of any 

passenger, but definitely petrol in huge quantity came to be poured inside 

the coach on the rear portion, after entering into coach and then using 

burning rag it was ignited.  

[22] Damage to the tune of Rs. 17,21,250/- to coach No. S-6, Rs. 5,000/- 

to coach No.7, Rs. 5,000/- to coach No.5 and Rs. 31,225/- to the 

remaining coaches came to be caused by the assailants. Not only that 

valuables and luggages of the passengers of coach S-6 were also almost 

destroyed in the fire. 

[23] Fire Fighter passing through Signal Faliya area, came to be 

prevented from immediate reaching to the spot.  

[24] Abdul Rajak Kurkur (Accused No.2 of S.C.No.70/09) was the 

owner and occupant of Aman Guest House, situated just behind (Southern 

side)  of the Railway Station, Godhra. 

[25] Kalabhai Petrol Pump (Kakimiya) is also situated just behind the 

Railway Station, on the entrance road of Signal Faliya. Prosecution 

witnesses Ranjitsinh Jodhabhai Patel and Prabhatsinh Gulabbhai Patel 

were on duty on this Petrol Pump on 26-2-2002 in the night shift i.e. from 

6.00 p.m. onwards to next day early morning i.e. upto 9.00 a.m. on        

27-2-2002. 

[26] Conspiracy came to be hutched on the previous day i.e. 26-2-2002 

during the meeting held in Aman Guest House between the conspirators 

Haji Bilal, Faruk Bhana, Abdul Rajak and Salim Panwala. 

[27] As per the plan, Abdul Rajak Kurkur and Salim Panwala both had 

gone to Kalabhai Petrol Pump on moped scooty on 26-2-2002 at about 

10.00 p.m. taking with them other conspirators Salim Jarda, Shaukat 
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Ahmed Charkha @ Lalu, Imran Ahmed Bhatuk @ Sheru, Hasan Ahmed 

Charkha, Mehbub Khalid Chanda and Jabir Binyamin Behra in a Three 

Wheelers Tempo No, GJ-6 U- 8074, and purchased 140 litres loose petrol 

in different 7 Carboys and then, stored it behind Aman Guest House, in 

the house of Abdul Rajak Kurkur. Thereafter, a meeting of these 

conspirators again held in the Room No.8 of the said Aman Guest House. 

[28] Taking advantage of quarrel took place on platform and 

misbehaviour by karsevaks with muslim girls, the absconding accused co-

conspirator Salim Panwala and the accused Mehbub Ahmed @ Latiko 

raised shouts, called muslim people from nearby area of Signal Faliya 

etc., by misleading that karsevaks were abducting muslim girl inside the 

train, and also instructed to stop the train by chain pulling. 

[29] As per the said instruction the assailants by turning disk of ACP  

situated on the outside of the Coaches, stopped the train near ‗A‘Cabin. 

[30] Then immediately, Abdul Rajak Kurkur and absconding accused 

Salim Panwala taking with them a Carboy containing petrol proceeded 

towards ‗A‘Cabin on a Red coloured M-80 Bajaj moped scooty. 

[31] At the same time, Saukat Ahmed Charkha @ Lalu, Hasan Ahmed 

Charkha @ Lalu, Mehbub Ahmed Hasan @ Latiko, Imran Ahmed Bhatuk 

@ Sheru, Jabir Binyamin Bahera, Irfan Abdul Majid Kalander @ Irfan 

Bhobha, Irfan Hanif @ Hani Panwala, Rafik Husen Bhatuk and Ramjani 

Binyamin Behra rushed behind the Aman Guest House, picked up the 

Carboys containing petrol, placed in the three wheelers tempo and then 

proceeded towards ‗A‘Cabin via rough road of Ali Masjid.  

[32] Mehbub Yakub Mitha @ Popa, Mehbub Khalid Chanda, Ayub 

Abdulgani Patliya, Yunus Abdulhaq Ghadiyali etc. went near Coach S-2 
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with weapons and started breaking window glasses ect. and also thrown a 

burning rag inside the said Coach S-2. 

[33] Abdul Rajak Kurkur and absconding accused Salim Panwala went 

near Coach S-6  and poured petrol from the broken window, just near the 

closed door (towards engine/front side) of the Coach S-6. 

[34] Mehbub Ahmed Yusuf Hasan @ Latiko who had with him a big 

knife (Chharo for cutting meat) first made holes on the upper part of the 

Carboys and then, cut the canvas vestibule of Coach S-7, situated between 

the Coaches  S-6 and S-7 (corridor). 

[35] Mehbub Ahmed Hasan and Jabir Binyamin Behra climbed up the 

said corridor place and by use of force with kicks etc, opened the eastern 

side sliding door of Coach S-6. 

[36] Mehbub Ahmed Hasan @ Latiko, Jabir Binyamin Behra and Saukat 

Ahmed Charkha @ Lalu then entered into Coach S-6 from the said sliding 

door with Carboys containing petrol. 

[37] Absconding accused Saukat Lalu opened the East-South corner 

door of the Coach S-6, from where the remaining three i.e. Imran Sheru, 

Irfan Bhobha, Rafiq Bhatuk entered in the Coach with Carboys and 

poured petrol.  

[38] Ramjani Binyamin Behra and Hasan Lalu were throwing petrol 

from the outside of the Coach, towards windows. 

[39] Hasan Ahmed Charkha @ Hasan Lalu put on fire coach S-6 by 

through burning rag (kakdo). 

[40] Then all the above accused persons who were in the Coach got 

down from the Coach on ―Off side‖. 

[41] Jabir Binyamin Behra, Siddiq Mohmad Moriya, Saukat Faruq 

Abdulsattar Pataliya @ Bhano and Saukat Yusuf Mohan @ Bibino caught 
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hold of one Govindsinh Panda (PW-202) and caused him grievous injury 

inflicting iron-rod blow on his head. However, these accused persons at 

the  request of prosecution witness Suleman M. Bhatuk (PW-193) allowed 

to go this injured Mr. Panda. Thereafter, all these four accused persons 

had also caught hold of PW-170 Pravinbhai Amthabhai Patel, karsevak, 

on off side of the said train, caused injuries on his back, chest both hands 

and legs by iron pipe, iron bar etc and also snatched away cash Rs. 3,000/- 

as well as gold ornaments, one chain and two rings, from him. 

[42] If there was no plan at all, it would have not been possible to gather 

muslim persons with deadly weapons within five to six minutes and to 

reach near ‗A‘Cabin on the railway tracks. 

[43] If the petrol was not kept ready in loose form in Carboys on 

previous night near Aman Guest House, it would not have been possible 

to reach with Carboys  containing petrol in huge quantity immediately i.e. 

within 5 to 10 minutes near the coach S-6. 

[44] The target of the assailants was not all the passengers of this train 

or any other train or any other Hindus, but definitely the karsevaks who 

were traveling in this train were only the target of the assailants. 

[45] Shouting of slogans by assailants and announcement on loud 

speaker from nearby mosque also clearly suggest about motive and pre-

plan. 

[46] The quarrel took place on platform or misbehaviour with muslim 

girls by karsevaks were only the causes for spontaneous reactions can 

never be accepted because as per the evidence on record, such quarrel had 

also took place earlier at Rudroli Station and the Dahod Station. However, 

it was not resulted into such serious reactions. 

[47] Godhra is known for its past history of communal riots. 
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[48] For Godhra, this is not the first incident of burning alive innocent 

persons belonged to Hindu community. 

[49] The offence of criminal conspiracy is a technical nature and the 

essential ingredient of the offence is the agreement to commit an offence. 

The gist of the offence under Section 120-A of I.P.Code is that the 

agreement between two or more persons to do or cause to be done an 

illegal act or a legal act by illegal means. 

The offence of criminal conspiracy is complete as soon as two or more 

persons agree to do or cause to be done an illegal act, or an act which is 

not illegal by illegal means. It is immaterial whether the illegal act was the 

ultimate object of such an agreement or was merely, incidental to that 

object.  The agreement in itself is enough to constitute the offence. 

The entire agreement must be viewed as a whole and it has to be 

ascertained as to what infact the conspirators intended to do or the object 

they  wanted to achieve. 

The offence of conspiracy is continuing offenc. It is committed not only 

when the agreement is first reached but continues as long as the 

agreement to effect the unlawful object continues. 

In the case of law Roy Jrey Vs.Supt. Director Jail reported in AIR 1958 

SC 119, the Hon‘ble Supreme Court has held that: 

―The conspiracy to commit crime and the crime itself are two different 

offences. Conspiracy precedes the commission of crime and is complete 

before the crime is attempted or completed.‖ 

In the case of Yespal Metal Vs. State of Punjab reported in AIR 1977 

SC 2433 the Hon‘ble Supreme Court has held that: 

―The offence of conspiracy under Section-120-A is a distinct offence. The 

very agreement, concert or league is the ingredient of the offence. It is not 
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necessary that all the conspirators must know each and every detail of the 

conspiracy as long as they are co-conspirators in the main object of the 

conspiracy. There must be unity of object or purpose but there may be 

plurality of means sometimes even unknown to one another. The only 

relevant factor is that all means adopted and illegal acts done must be and 

purported to be in furtherance of the object of conspiracy.‖ 

In the case od state of Himachal Pradesh Vs. Krishanlal reported in 

AIR 1987 SC 773 the Hon‘ble Supreme Court has held that: 

―the offence of conspiracy consists in a meeting of minds of two or more 

persons for  agreeing to do or causing to be done an illegal act or an act by 

illegal means, and the performance of an act in terms thereof. If pursuant 

to the criminal conspiracy, the conspirators commit several offences, then 

all of them will be liable for the offences, even if, some of them had not 

actively participated in the commission of the offences.‖ 

In the case of Raghuvir Sinh Vs. State of Bihar reported in AIR 1987 

SC 149, the Hon‘ble Supreme Court has held that: 

‗It is not necessary that a person should be a participant in conspiracy 

from start to finish Conspirators may appear and disappear from stage to 

stage in course of conspiracy.‖ The fact that some members of a  

conspiracy are not members from the beginning but join the conspiracy 

only later, does not absorve him from the liability of conviction.‖ 

In the case of Narayanan Vs. State of Kerala, reported in 1995 (1) SCC 

142 the Hon‘ble Supreme Court has held that: 

―Any person associating himself with the conspirator shall be held liable 

as co-conspirator accused.‖ 

In the case of R.Vasu Nair Vs. State of Trav.Cochin, reported in AIR 

1955 TC 33 the Hon‘ble High Court has held that: 
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―Where in pursuance of the criminal conspiracy, the accused and their 

friends found together into an unlawful assembly, having the common 

object of assaulting and murdering, a Police Inspector and the Police 

Constables who had come to their place, and in prosecution of the 

common object of the unlawful assembly, they all ambushed the police 

party springing upon them from both sides of lane as they were 

proceeding through it and throwing stones at them, and also cutting and 

stabbing and beating the Inspector and the Police Inspector and the Police 

Constables, with deadly weapons such as Choppers, Knives, Daggers, 

Stones, Slings and Sticks as the result of which, the Inspector and a 

Constable died on the spot and other persons died in the Hospital. The 

accused are guilty of the offences punishable under Section 120-B of IPC 

also.  

In the case of S.C.Baheri Vs. State of Bihar reported in 1994 CrLJ 

3271, the Hon‘ble Supreme Court has held  that: 

―Where the charge of conspiracy fails, the individual accused could still 

be convicted for the offences committed by them and  sentenced 

accordingly.‖ 

In the case of Bahu Singh Vs. State of Punjab reported in 1996 (8) SCC 

699 the Hon‘ble Supreme Court has held that: 

―Merely because the charge of conspiracy has failed, the prosecution case, 

in so far as, actual assault by the accused is concerned, cannot be thrown 

away.‖ 

[50] To determine the charge of ‗Conspiracy or pre-planned‘, all the 

testimonial and documentary evidence as well as surrounding 

circumstance are required to be taken into consideration. Considering the 

confessional statement of co-accused Jabir Binyamin Behra, injury 
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sustained by him, evidence of eye-witnesses Pravinbhai A. Patel, 

Govindsinh Panda, evidence of other eye-witnesses Ajay Kanubhai 

Bariya, Sikander Shaikh, Bhikhabhai Harmanbhai Bariya, Dilipbhai 

Gaimal Sindhi, other prosecution witnesses, FSL Reports, place and time 

period of incident, and other surrounding circumstances, it can definitely 

be said that the alleged incident was not  a simple reaction of a small 

quarrel took place on the platform, but it was a pre-planned attack on the 

karsevaks, as a part of conspiracy hatched by the conspirators on the 

previous day i.e. on 26th February 2002, at Aman Guest House, Godhra. 

[51] As regards forming of unlawful assembly and common object 

thereof, the decision in the case of State of U.P. Vs. Dan Singh and ors. 

Reported in AIR 1997 SC 1654, is very much helpful as the facts therein, 

is almost similar to the case on hand. In that case 14 scheduled caste 

persons were killed and 7 sustained injuries, as to save them selves the 

door of house bolted from inside, the assailants bolted if from outside, and 

after making hole in the roof, they put in dried grass, sprinkled kerosene 

oil and put in on fire. 32 accused persons charged for offences under 

Sections 302, 149 etc. the trial Court accequitted all. However, the 

Hon‘ble High Court, convicted only 10 for the offences under Section-

325 r/w 34 of IPC. The Hon‘ble Supreme Court ultimately held that there 

was an unlawful assembly which attacked the marriage partly and which 

had the common object of killing them, and they succeeded in their 

endevour a large extent. 

Thus, in the case on hand also, in view of the above decision and as 

discussed earlier in this judgment, it is crystal clear that unlawful 

assembly came to be formed, the accused persons were the member of the 

said  assembly and well aware about its ultimate object.  
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[52] As discussed in detail in para-94 of this judgment, while dealing 

with the case accused wise and role played by each of them in alleged 

incident the prosecution could succeed to establish the charges against 

only 31 accused persons and failed to prove the allegations against the 

remaining 63 accused facing the present trial proceedings. In earlier part 

of this judgment, while dealing with the issue, relating to forming of 

unlawful assembly, after taking into consideration the motive common 

object and other surrounding circumstance, it has been clearly held that 

gathering of the mob was not only spontaneous, but unlawful assembly 

came to be formed with a view to fulfill the common object by the 

assailants.   

[53] Thus, the charges for the offences punishable under Sections- 143, 147, 

148, 302, 307, 323, 324, 325, 326, 332, 395, 397, 435, 186 and 188 read 

with 120-B, 149,153-A,  of the  I.P. Code,  Sections- 141, 150, 151 and 

152 of the Indian Railways Act,  Sections-3 and 4 of the Prevention of 

Damages to Public Property Act, and Section-135(1) of the Bombay 

Police Act, are clearly established against the 31 accused persons. The 

accused No. 42 of S.C.No.69/2009,  accused No.54 of S.C. No.69/2009, 

accused No.3 of S.C. No.70/2009, accused No.1 of S.C.No.72/2009, 

accused No.1 of S.C.No.74/2009, accused No.2 of S.C.No.79/2009 and 

accused No.1 of S.C.No.83/2009 (in all seven) are entitled to get benefit 

of doubt whereas, the remaining (fifty six) are entitled for acquittal. 

 

[96] BENEFIT OF PROBATION:                                     (Sec. 360 CrPC) 

Section-360 of Cri. Pro. Code applies to only to first offender, who are 

entitled to the indulgence  on the score of their age, character or 

antecedents and to the circumstances in which the offence is committed. 
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The object of this Section-360 is to avoid sending the first offender to 

prison for an offence which is not of a serious character and thereby 

running the risk of turning him into a regular Criminal. 

First offenders fall into two classes: 

1: those above the age of 21 years and convicted for an offence 

punishable with fine only or imprisonment for a term of 7 years or 

less, and; 

2: those under the age of 21 years or women and convicted for an 

offence not punishable with death or imprisonment for life. 

It is the date upon which the Court dealt with the offender which is crucial 

date for reckoning the age of the accused. 

Even where the conditions set out in Section-360(1) are fulfilled the 

person convicted cannot, as of right claim the benefit of the provisions of 

this  Section. 

Section-360 casts duty upon the Court to give benefit of this provision 

wherever possible to do so and to record special reasons, if it does not do 

so. 

The provisions of this Section is  inapplicable in a State where the 

Probation of Offenders Act, 1958 has been brought into force. 

So far as State of Gujarat, the Probation of Offenders Act, 1958 is made 

applicable wherein also the provisions with regard to age, nature of 

offence etc are almost similar. 

In the present case, admittedly the age of the accused person(s) is more 

than 21 years and punishment for offences proved is also more than 7 

years or life imprisonment therefore, the accused is/are not  entitled to get 

benefit of provision of the Probation of Offenders Act 1958. 
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[97] BENEFIT OF SET-OFF                                             (Sec. 428 CrPC) 

 

Section-428 of Cri. Pro. Code provides for ―Set-off‖ of the period of 

detention undergone during investigation, inquiry or trial, against the 

sentence awarded by the Court on conviction. This period of detention 

therefore, becomes part of  sentence itself. 

The period of Pre-detention conviction may be set-off, if such period was 

with regard to the same case and  not in a different  case (Atul Manubhai 

Parekh Vs. CBI.  2010 (2) GLR 905 (SC). 

However, if accused who is arrested and detained in two different cases, is 

entitled to claim set-off in both the cases. 

Pre-trial detention can be set-off against the life imprisonment sentence 

awarded to the accused under Section-302 I. P. Code. 

The period during which the accused was in preventive detention under 

the MISA or COFEPOSA or PASA cannot be set-off under this Section 

against the term of imprisonment imposed on him. 

Section-428 does not apply to a case where imprisonment is ordered in 

default  of payment of penalty.  

 

[98] FINAL ORDER: 

Under the above circumstances, this Court has no option, except to pass 

the following final order: 

ORDER 

 

[1] The accused persons named below, are held guilty and convicted under 

Section-235(2) of the Criminal Prosedure Code, for the offences punishable 

under Sections -   143, 147, 148, 302, 307, 323, 324, 325, 326, 332, 395, 397, 
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435, 186 and 188 read with 120-B, 149, 153-A, of the  I.P. Code,  Sections- 141, 

150, 151 and 152 of the Indian Railways Act,  Sections-3 and 4 of the 

Prevention of Damages to Public Property Act, and Section-135(1) of the 

Bombay Police Act. 

 

Sr. 

No. 

S.C.No. Accu 

No. 

Name of Accused 

1 69/2009 29 Suleman Ahmad Hussain @ Tiger-Musalman 

2 69/2009 40 Abdul Rehman Abdul Majid Dhantiya @ Kankatto 

@ Jamburo  

3 69/2009 48 Bilal Ismail Abdul Majid Sujela @ Bilal Haji 

4 69/2009 49 Kasim Abdul Sattar @ Kasim Biryani  Gaji-

Ghanchi - Musalman 

5 69/2009 50 Irfan Siraj Pado Ghanchi - Musalman 

6 69/2009 51 Anwar Mohmmad Mehda @ Lala Shaikh 

7 70/2009 2 Abdul Razak Mohmmad Kurkur 

8 71/2009 1 Siddik @ Matunga Abdullah Badam-Shaikh 

9 71/2009 2 Mehboob Yakub Mitha @ Popa 

10 71/2009 3 Ramjani Binyamin Behra 

11 71/2009 4 Hasan Ahmed Charkha @ Lalu 

12 72/2009 2 Jabir Binyamin Behra 

13 73/2009 1 Mehboob Khalid Chanda 

14 75/2009 1 Soheb Yusuf Ahmed Kalandar 

15 75/2009 5 Saukat @ Bhano Farook Abdul Sattar Pataliya 

16 75/2009 6 Siddik Mohmmad Mora (Moraiya) 

17 77/2009 1 Salim @ Salman Yusuf Sattar Zarda 

18 77/2009 2 Abdul Sattar Ibrahim Gaddi Asla  
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19 78/2009 1 Abdul Rauf Abdul Majid Isa @Dhesli@Kamli 

20 78/2009 2 Yunus Abdulhaq Samol @ Ghadiyali 

21 78/2009 5 Ibrahim Abdul Razak Abdul Sattar Samol@Bhano 

22 79/2009 1 Siraj Mohmmad Abdul Raheman Meda @ Bala 

23 79/2009 3 Bilal Abdullah Ismail Badam Ghanchi 

24 79/2009 4 Farook@Haji Bhuriyo AbdulSattar Ibrahim 

Musalman - Gaji 

25 81/2009 2 Irfan Abdul Majid Ghanchi Kalandar @ Irfan 

Bhobho 

26 82/2009 1 Irfan Mohmmad HanifAbdul Gani Pataliya 

27 82/2009 2 Ayub Abdul Gani Ismail Pataliya 

28 82/2009 3 Saukat Abdulah Maulvi Isamail Badam 

29 82/2009 4 Mohmmad Hanif@Hani Abdullah Maulvi Ismail 

Badam 

30 84/2009 1 Mehbub Ahmed Yusuf Hasan @ Latiko 

31 85/2009 1 Saukat Yusuf Ismail Mohan @ Bibino 

 
 
 
[2] They shall be heard on the point of punishment. 

 

[3]  Whereas, the accused persons named below, are acquitted under Section-

235(1) of the Criminal Prosedure Code, for the offences punishable under 

Sections -   143, 147, 148, 302, 307, 323, 324, 325, 326, 332, 395, 397, 435, 186 

and 188 read with 120-B, 149, 153-A, of the  I.P. Code,  Sections- 141, 150, 151 

and 152 of the Indian Railways Act,  Sections-3 and 4 of the Prevention of 

Damages to Public Property Act, and Section-135(1) of the Bombay Police Act. 
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Sr. 

No. 

S.C.No. Accu 

No. 

Name of Accused 

1 69/2009 1 Mohmmad Ansar Kutbuddin Ansari 

2 69/2009 2 Baitullah Kadar Taili 

3 69/2009 3 Firozkhan  Gulabkhan Pathan 

4 69/2009 4 Abdul Rehman Yusuf Dhantiya 

5 69/2009 5 Juniad Farooq Hayat 

6 69/2009 6 Issak Yusuf Luhar 

7 69/2009 7 Firozkhan Jafarkhan Pathan 

8 69/2009 9 Sabir Anwar Ansari 

9 69/2009 10 Inayat Abdul Sattar Jujara 

10 69/2009 11 Nasirkhan Sultankhan Pathan 

11 69/2009 12 Saddikkhan Sultankhan Pathan 

12 69/2009 13 Abdul Sattar Ismail Giteli 

13 69/2009 14 Yasin Habib Malek 

14 69/2009 15 Allauddin Alimuddin Ansari 

15 69/2009 16 Yusufkhan Alubhai Bakshubhai Kazi 

16 69/2009 17 Yusuf Sabbir Ismail Pathan 

17 69/2009 18 Yah Mohmmad Safi Mohmmad Chhakda 

18 69/2009 20 Abdul Ashu Mistry 

19 69/2009 21 Rafik Mohmmad Jamnu  

20 69/2009 22 Ahmed Abdul Rahim Hathi 

21 69/2009 23 Samsherkhan Sultankhan Pathan 

22 69/2009 24 Idrish Abdullah Umarji Shaikh 

23 69/2009 26 Azgari Ali Kamruddin Ohraji 

24 69/2009 27 Kamal Badshah Mahmadsharif Musalman 
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25 69/2009 28 Taiyab Abdul Haq Khoda 

26 69/2009 30 Mohmmad Mushrafkhan Ashrafkhan Pathan 

27 69/2009 31 Habidbhai Karimbhai Shaikh 

28 69/2009 32 Mohmmad Ibrahim Shaikh 

29 69/2009 33 Hussain Abdul Sattar Durvesh 

30 69/2009 34 Saukat Mohammad Shaikh 

31 69/2009 35 Ahmed Abdul Rahim Kala Shaikh 

32 69/2009 36 Asif @ Babu Siddiq Kadar Musalman 

33 69/2009 37 Abdul Rahim Kalu Musalman 

34 69/2009 38 Anwar Hussain Ahmed Pittal Shaikh 

35 69/2009 39 Mohmmad Abdul Salam Giteli- Shaikh 

36 69/2009 41 Salim Abdul Gafar Shaikh 

37 69/2009 42 Mohmmad Hussain Abdul Rahim Kalota 

38 69/2009 43 Abdul Gani Ahemad Shaikh 

39 69/2009 44 Jabir Abdullah Kalam Musalman 

40 69/2009 45 Abdul Rauf Ahmed Yaymin-Musalman 

41 69/2009 47 Abdul Razak Abdul Rahim Dhantia 

42 69/2009 52 Abdul Razak Yakub Ismailwala @ Moto Bando 

Shaikh 

43 69/2009 53 Mohmmad Syed Abdul Salam Badam Shaikh 

44 69/2009 54 Issak Mohmmad Ghanchi Mamdu Musalman 

45 70/2009 1 Sabbir @ Bhupatno Bhuriyo Abdul Rahim Badam 

46 70/2009 3 Nannumiya @ Nikki Tamjadali Chaudhry 

47 71/2009 5 Mohmmad Hanif @ Motto Chamro Abdul Rahim 

Bhatuk 

48 71/2009 6 Muzfar Usman Hayat 

49 72/2009 1 Idrish Ibrahim Charkha @ Shaka 
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50 73/2009 2 Irdish Yusuf Ismail Mafat @ Idrish Ravan 

51 74/2009 1 Maulvi Hussain Haji Ibrahim Umarji 

52 75/2009 2 Habib @ Badshah Binyamin Behara 

53 75/2209 3 Rafik Ahmed Alam @ New Muslim Jaan 

Mahmmad @ Halif Patel @ Boom 

54 75/2209 4 Roll @ Ruhul Amin Hussain  Hathila  

55 76/2009 1 Yakub Abdul Sattar Shakla 

56 76/2009 2 Abdul Karim Haji Hussain Badam 

57 78/2009 4 Usmangani Mahmmad Ibrahim Kofiwala 

58 79/2009 2 Rafik Mahammad Abdul Majid Umar @ Rafiqk 

Bhopo Ghanchi-Kanandar 

59 80/2009 1 Siddik Abdul Rahim Abdul Sattar Bakkar Muslim 

Shaikh 

60 81/2009 1 Rayeesh Hussain Isamail Mitha @ Bhaina 

Ghanchi-Musalman  

61 83/2009 1 Idrish @ Thunsh Abdul Gani Abdul Majid Ranta  

62 86/2009 1 Siddik Ibrahim Hathila 

63 204/2009 1 Ibrahim Aadam Dhantiya-Kachuka 

 

 

[4] Maulvi Hussain Haji Ibrahim Umarji, the accused of Sessions Case 

No.74/2009, is hereby acquitted under Section-235(1) of the Criminal 

Procedure Code, for the offence pubishable under Section-212 of the 

I.P.Code also.  

 
[5] However, the above named accused persons who are acquitted, are hereby 

ordered to execute PERSONAL BOND of Rs. TEN THOUSAND with ONE 

SOLVENT  SURETY of like amount, by EACH ONE, to the satisfaction of this 

Court, for a period of SIX MONTHS or till an appropriate ORDER passed by 

the HIGHER COURT, whichever is earlier, with a condition that they shall not 
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leave the Country  without permission of this Court for a period of SIX 

MONTHS or till expiry of  Appeal/Revision to be preffered against the accuittel 

order. The acquitted accused persons who are in judicial custody shall be 

released  forthwith, unless they are required in any other connection. 

 

 

Pronounced in open Court today on this 22
nd

 day of FABRUARY, 2011. 

                                                                                       

 

             [P.R.PATEL] 

                                                                                      SESSIONS JUDGE, 

                                                                                       PANCHMAHALS, 

                                                                                       AT:GODHRA. 

CAMP:CENTRAL JAIL,SABARMATI, 

                                                                                        AHMEDABAD. 

 

[99] DESIGN & DESIDERATUM OF HEARING AS MANDATED            

                                                                               UNDER  Sec. 235(2) CrPC. 

[I] Heard,  Mr. J.M.Panchal , Special Public Prosecutor appearing for 

the prosecution and on the other hand, Mr. A.D.Shah, Mr. A.A.Hasan, 

Mr.I.M.Munshi and Mr. L.R.Pathan, Ld. Advocates appearing for the 

convicted accused persons. 

Admittedly, the prescribed punishment for the offences for which the 

convicted accused persons have been held guilty is either the death 

penalty or imprisonment for life. Since this is a case of mass murders, it 

was thought it fit, to give sufficient opportunity of hearing on the point of 

sentence. 
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[II] In view of the decision in the case of Ram Deo Chauhan Vs. State 

of Assam reported in AIR 2001 SC 2231, the legal position regarding 

necessity to afford opportunity for hearing the accused persons on the 

question of sentence, under Section-235(2) of CrPC, may be summarized 

as under: 

"(1) If the Session Judge does not propose to impose death penalty, 

there is no necessity  to hear the accused for awarding minimum sentence 

i.e. life imprisonment.  

(2) In all other cases, the accused must be given sufficient opportunity 

of hearing on the question of sentence. 

(3) The normal rule is that after pronouncing the verdict of guilty, the   

hearing should be made on the same day   and sentence shall also be 

pronounced on the same day. 

(4) In cases where the Judge feels or if the accused demands more time  

for hearing  on  the question of sentence, the provision of  Sec. 309(2) is 

not a bar for affording  such time. In such a situation, the person convicted 

is required to be sent to jail till final decision." 

In the case of Dwijendra Shirishbhai Manek Vs. State of Gujarat 

reported in 2006(1) GLR 676 Hon‘ble  High Court has held that:- 

"The object behind Sec 235 (2) of Cr.Pro.Code is to see that when 

accused is convicted , just punishment is inflicted. It is not merely a 

formality, but it is a procedure   which is required to be followed 

scrupulously.  The Judge must make genuine efforts  to elicit from the 

accused  all information such as age, family background, antecedent, 

financial position etc. and then considering all the factors to inflict the 

sentence." 
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As held by the Hon‘ble Supreme Court in the case of Surendrapal 

Shivbalak Pal Vs. State of Gujarat reported in 2005(2) GLR 1708, 

hearing of convicted accused on the point of sentence through his 

advocate is legally permissible.  

In the case of Swamy Shaddananda @ Murli Manohar Mishra Vs. 

State of Karnataka reported in AIR 2007 SC 2531 the Hon‘ble Supreme 

Court with regard to opportunity and inquiry, was held as under: 

"There is a clear and discernible necessity of caution to set the maximum 

punishment in an offence. And also by implication there must be intensive 

and exhaustive inquiry into accused related parameters before employing 

the maximum sentence by a Court of law. Therefore, discretion to the 

judiciary in this respect (to declare the maximum punishment) is of 

utmost critical and seminal value. Reasons must be detailed setting clearly 

why any punishment other than the maximum punishment will not 

suffice. This is a general and age old rule of sentencing which has been 

statutorily recognized under Section-354(3)." 

[III] Mr. Panchal, Ld. Special Public Prosecutor has insisted for 

awarding death penalty to all the thirty one convicted accused persons, 

mainly on the following grounds: 

 The prosecution has proved the charges against all the 31 convicted 

accused persons for the offences publishable under Sections 302, 

307 etc. read with Section 120-B, 149 of the I.P.Code. 

 The alleged facts of conspiracy and unlawful assembly are also 

proved. 

 The role played by the particular accused may be different but the 

object of all the convicted accused persons was definitely common. 
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  Each conspirator and every member of unlawful assembly is 

equally liable for mass killing. 

 59 innocent unarmed, unaware, persons have been killed, out of 

which 58 expired on the spot in the Coach itself. Amongst these 59 

persons, 29 were male, 22 female whereas 8 were children. 

 As per Inquest Panchnama and Post Mortem Notes almost all these 

58 dead bodies were found totally charred and roasted condition.  

 48 others sustained burn and other injuries. 

 None of them had any enmity with any of the accused persons. 

 There was no danger or immediate harm from any of the deceased 

to the accused persons. 

 No chance was given by the assailants to victims, to escape from 

the coach getting down even on ―off side.‖ 

 This is a case of cold blooded, pre-planed mass murders and cannot  

be equated with any other incident. 

 The 27
th

 day of February, 2002 was the blackest day of the history 

of India, which resulted into Post- Godhra riots wherein more than 

one thousand persons lost their lives and properties of crores of 

rupees destroyed.  

 The Court must visualize the entire incident as well as pain and 

suffering suffered by the victims. 

 The interest of society at large should be kept in mind. 

 Despite of repeated warnings, when the mob did not disperse, the 

police officials had ultimately resorted to Lathi Charge, teargas 

shell, firing. This conduct of the mob suggest the common object 

and intention of the assailants . 
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 None of the accused persons are entitled for undue sympathy on the 

ground  of  age etc.  or benefit of delay in trial proceedings. 

 This is a case of rarest of rare case and there cannot be any 

punishment except death penalty. 

Mr. Panchal has drawn attention of this Court to the following 

decisions: 

[1]  1983 SCC (Cri) 681 

[Machhi Singh and Ors. Vs. State of Punjab] 

 

Para-32 The reasons why the community as a whole does not endorse 

the humanistic approach reflected in 'death sentence-in-no-case' doctrine 

are: 

(1) When a member of the community violates the 'reverence for life' 

principle, on which the very humanistic edifice is constructed, by killing 

another member, the society may not fell itself bound by the shackles of 

this doctrine. 

(2) When ingratitude is shown instead of gratitude by 'killing a member 

of the community which protects the murdered himself from being killed, 

or when the community feels that for the sake of self-preservation the 

killer has to be killed, the community may well withdraw the protection 

by sanctioning the death penalty. The very existence of the rule of law and 

the fear of being brought to book operates as a deterrent to those who 

have no scruples in killing others if it suits their ends. But the community 

may sanction death penalty in the rarest of rare cases when its collective 

conscience is shocked. 

Para-33 to 37  In rarest of rare cases when the collective conscience 

of the community is so shocked, that it will expect the holders of the 

judicial power centre to inflict death penalty irrespective of their opinion 
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as regards desirability of otherwise of relating death penalty, death 

sentence can be awarded. The community may entertain such sentiment in 

the following circumstances. 

(1) When the murder is committed in an extremely brutal, grotesque, 

diabolical, revolting or dastardly manner so as to arouse intense and 

extreme indignation of the community. 

(2) When the murder is committed for a motive which evinces total 

depravity and meanness; e.g. murder by hired assassin for money or 

reward' or cold-blooded murder for gains of a person vis-a-vis whom the 

murder is in a dominating position or in a position of trust, or murder is 

committed in the course for betrayal of the motherland. 

(3) When murder of a member of a Scheduled Caste of minority 

community etc., is committed not for personal reasons but in 

circumstances which arouse wrath; or in cases of 'bride burning' or 'dowry 

deaths' or when murder is committed in order to remarry for the sake of 

extracting dowry once again or to marry another woman on account of 

infatuation. 

(4) When the crime is enormous in proportion. For instance when 

multiple murders, say of all or almost all the members of a family or a 

large number of persons of a particular caste, community, or locality, are 

committed. 

When the victim of murder is an innocent child, or a helpless woman or 

old or infirm person or a person vis-à-vis whom the murder is in a 

dominating position, or a public figure generally loved and respected by 

the community. 
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Para-38 The following guidelines which emerge from Bachan Singh 

case will have to be applied to the facts of each individual case where the 

question of imposition of death sentence arises: 

(ii) The extreme penalty of death need not be inflicted except in gravest 

cases of extreme culpability. 

(iii) Before opting for the death penalty the circumstances of the 

'offender' also require to be taken into consideration along with the 

circumstances of the 'crime'. 

(iv) Life imprisonment is the rule and death sentence is an exception. 

Death sentence must be imposed only when life imprisonment 

appears to be an altogether punishment having regard to the 

relevant circumstances of the crime, and provided, and only 

provided, the option to impose sentence of imprisonment for life 

cannot be conscientiously exercised having regard to the nature and 

circumstances of the crime and all the relevant circumstances. 

(v) A balance-sheet of aggravating and mitigating circumstances has to 

be drawn up and in doing so the mitigating circumstances has to be 

accord full weightage and a just balance has to be struck between 

the aggravating and the mitigating circumstances before the option 

is exercised. 

Para-39  The following questions may be asked and answered as a test to 

determine the 'rarest of rare' case in which death sentence can be inflicted. 

(b) Is there something uncommon about the crime which renders 

sentence of imprisonment for life inadequate and calls for a death 

sentence? 

(c) Are the circumstances of the crime such there is no alternative but 

to impose death sentence even after according maximum weightage 
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to the mitigating circumstances which speak in favour  of the 

offender? 

Para-40 If upon taking an overall global view of all the circumstances 

in the light of the aforesaid propositions and taking into account the 

answers to the questions posed by way of the test for the rarest of rare 

case, the circumstances of the case are such that death sentence is 

warranted, the Court would proceed to do so. 

 

[2]  AIR 1996 SC 3011 

 [Umashankar Panda Vs. State of Madhya Pradesh] 

 

Para-18   We have already given the injuries inflicted on the deceased 

persons as well as on the children who escaped death. We find that the 

accused had caused in all 64 sword injuries to all the six persons including 

the three deceased persons and those injuries speak for themselves about 

the gruesome nature of the crime committed by the accused. Be it noted 

that there was no provocation and there is nothing to suggest that there 

was any quarrel between the accused and his wife or among any one of 

the family members. The way in which the crime was executed clearly 

shows that it was a premeditated one and not on account of sudden 

provocation or any 'mental-derange.'  

As pointed out earlier, both the Sessions Judge and the High Court have 

given special reasons for awarding death sentence we are also of the 

opinion that the crime indulged by the accused is undoubtedly gruesome, 

cold blooded, heinous, atrocious and cruel. We are also satisfied that on 

the facts established on the record, there appears to be no mitigating 

circumstance whatsoever, but only aggravating circumstances which 

justify the imposition of death sentence. If we look into the manner in 
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which the crime was committed, the weapon used, the brutality of the 

crime, number of persons murdered, the helplessness of the victims, we 

cannot to any other conclusion except the one, the Sessions Judge and the 

High Court arrived at to award the capital sentence to the appellant. 

 [3] 1998 (3) SCC  455 

 [Shobhit Chamar Vs. State of Bihar] 

 

Para-36 Coming to the case of Shobhit Chamar (A-2), the evidence 

on record proves beyond every reasonable doubt that he was the principal 

offender/miscreant who fired from his fireman on all the six persons 

including the two innocent children. He had a deep-rooted desire for 

revenge based upon suspicion about the murders of his brother and 

nephew by Haridwar Pandey which prompted him to take revenge against 

the family members of Haridwar and had gone to the extent of killing six 

persons belongs to the family of Haridwar in a most brutal, heinous and 

barbaric manner. Nothing was suggested to the eyewitnesses on behalf of   

A-2  that any of these deceased persons had played any role in committing 

the murders of his brother and nephew and at any rate having regard to the 

ages of Anil Pandey and Sunil Pandey it could not be even remotely 

suspected that they could be the assailants. Shobhit Chamar (A-2) wanted 

not only to teach a lesson to the family members of Haridwar but also to 

create a terror in the minds of the family members of Haridwar to satisfy 

his ego and muscle power. A-2 exhibited most inhuman conduct while 

rejoicing in his victory after commission of the crime. It is in this 

background we are of the considered view that the trial Court as well as 

the High Court has committed no error in awarding death sentence to him. 

[4] 2003 (7) SCC  258 

[Gurdev Singh and Anr. Vs. State of Punjab]  
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Para-29 Coming buck to the instant appeal, the counsel for the 

appellants pointed out that there were some mitigating circumstances to 

award lesser sentence. According to the counsel, there was no evidence on 

record to show that the appellants were involved in any other case. 

Normally, the evidence regarding the character of the accused will not be 

adduced by the prosecution. It is true that there is no direct evidence 

regarding the motive except that there was a suggestion that there was 

earlier a confrontation between Piara Singh and a son of the complainant 

and in that incident one of the servants of Piara Singh died. Recording that 

also, there is no direct evidence. The aggravating circumstances of the 

case, however, are that the appellants, having known that on the next day 

a marriage was to take place in the house of the complainant and there 

would be lots of relatives present in her house, came there on the evening 

of 21-11-1991 when a feast was going on and started firing on the 

innocent persons. Thirteen persons were killed on the spot and eight 

others were seriously injured. The appellants thereafter went to another 

place and killed the father and brother of PW-15. Out of the thirteen 

persons, one of them was a seven-year-old child, three others were at the 

threshold of their lives. The post-mortem reports show that their ages 

ranged between 15 and 17 years. They had also their right to live in this 

world peaceably and these appellants had no grievance or enmity against 

any one of them. In the course of wide-ranging submissions, the counsel 

for the appellants laid stress on the point that the underlying principle of 

our sentencing jurisprudence is reformation and there is nothing in 

evidence to show that the appellants may be threat or menace to the 

society. It is true that we cannot say that they would be a further menace 
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to the society or not as "we live as creatures saddled with an imperfect 

ability to predict the future." Nevertheless, the law prescribes for future, 

based upon its knowledge of the past and is being forced to deal with 

tomorrow's problems with yesterday's tools. The entire incident is 

extremely revolting and shocks the collective conscience of the 

community. The acts of murder committed by the appellants are so 

gruesome, merciless and brutal that the aggravating circumstances far 

outweigh the mitigating circumstances. Moreover, the two accused who 

were earlier tried are already sentenced to death and their special leave 

petition was finally disposed of by this Court.  

 [5] 2005 (2) SCC (Cri.)  590 

[Bablu @ Mubarik Hussain Vs. State of Rajasthan]   

 

 Para-23 In Bachan Singh case
2
  it has been observed that: (SCC 

p.751, para-209). 

"A real and abiding concern for the dignity of human life postulates 

resistance to taking a life through law's instrumentality. Threat ought not 

to be done save in the rarest of rare cases when the alternative option is 

unquestionably foreclosed. 

Para-24 A balance-sheet of aggravating and mitigating circumstances has 

to be drawn up and in doing so the mitigating circumstances has to be 

accorded full weightage and a just balance has to be struck between the 

aggravating and the mitigating circumstances before the option is 

exercised. In order to apply these guidline, inter alia, the following 

questions may be asked and answered, (a) Is there something uncommon 

about the crime which renders sentence of imprisonment for life 

inadequate and calls for a death sentence? And (b) Are the circumstance 

of the crime such that there is no alternative but to impose death sentence 
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even after according maximum weightage to the mitigating circumstances 

which speak in favour of the offender? 

[6] AIR 2009 SCW 2378 

[State of U.P. Vs. Sattan @ Satyendra and ors.] 

 

Para-29 Murder of six members of a family including helpless 

women and children having been committed in a brutal, diabolic and 

bristly manner and the crime being one which is enormous in proportion 

which shocks the conscious of law, the death sentence as awarded in 

respect of accused Sattan and Guddu was the appropriate sentence and the 

High Court ought not to have altered it.  

[7] 2010(9) SCC  1 

[Atbir Vs. Government of NCT of Delhi]  

 

Para-44 The manner in which three persons were brutally murdered 

shocks the conscience. The aggravated accused, under the leadership of 

Atbit, reached the house of Sheela Devi and initially demanded money 

and bolted the door from inside and, thereafter, inflicted 11 cut injuries on 

Manish @ Mannu by Atbir when the others caught hold of him. After 

finishing him, Atbir inflicted 5 grievous injuries on deceased Sheela 

mercilessly. He also inflicted another 21 injuries on the deceased Sonu @ 

Savita ignoring her tender age. The manner in which Atbir first stabbed 

Manish @ Mannu followed by Sheela and then Sonu @ Savita showed 

that there was a determination to finish the entire family so that he and his 

brother could enjoy the entire property and money immediately. 

Para-45 Another aggravating circumstance is that the crime had been 

committed and executed after closing the doors with all the three deceased 

being left helpless and unarmed. Closing of the door and bolting it from 

inside clearly shows the determination to complete the crime and take 



             S.C.Nos. 69 to 86/2009 & 204/2009                                                              [797] 
 

away the life of all the three. Among them, two of them were in the young 

age and they could not be provoked and instigated in any manner. 

Para-47 After analyzing all the relevant materials let in by the 

prosecution and in the light of the well-established principles including 

aggravating and mitigating  circumstances as laid down by the 

Constitution Bench in Bachan Singh case
12 

and  explained in Machhi 

Singh case
13

, we conclude that the murders committed by Atbir were 

extremely brutal and diabolical. The cold-blooded murders were 

committed with deliberate design in order to inherit the entire property of 

Jaswant Singh without waiting for his death. The magnitude of the crime 

is also enormous in proportion since Atbir, with the assistance of his 

mother and brother, committed multiple murders of all the members of the 

family. Apart from this, the victims are none else than his stepmother, 

brother and sister. The victims were innocent who could not have or has 

not provided even an excuse much less a provocation for murder. Further, 

the victims were unaware of the sudden entry of Atbir and others and after 

bolting the door from inside, they had no other way to out or resist except 

subjecting themselves to the wishes of Atbir. 

 [IV] On the other hand, the Ld. Advocates for the defence made a 

submission/request to award minimum sentence i.e. imprisonment for life, 

and fine of a meagre amount. They have submitted to taken into the 

following grounds: 

 There was no specific charge about alleged conspiracy against all 

the convicted accused persons. 

 Charge of conspiracy was not against all but against some of the 

accused persons. 
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 All the 31 convicted accused persons cannot be held liable equally 

and the punishment should be according to their alleged role played 

in the crime. 

 Conduct of the karsevaks with hawkers and misbeheviour by them 

with muslim girls etc should also be taken into consideration. 

 Motive behind incident or for hatching alleged conspiracy is not 

established. 

 All the 31 convicted accused persons were not conspirators or 

aware about the alleged conspiracy. 

 Age, family background, past history, socio-economic position, 

delay in completion of trial are the relevant factors to be 

considered.  

 Two different stories put forward by the prosecution for cause of 

fire and  weak type of evidence of so called eye-witnesses should 

also be kept in mind. 

 Ibrahim Abdul Rajak Samol, one of the 31 convicted accused was 

infact on the date of incident was below the age of 18 years 

therefore, before awarding sentence upon him inquiry should be 

held and till then he should be sent to  Remand Home instead of 

Regular Jail.   

 At the most, this being a case of sudden provocation, the minimum 

sentence should be awarded. 

 If separate sentence is awarded for all the proved offences, 

imprisonment should be concurrent and not consecutive. 

 Benefit of set-off may be given to the accused. 
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Reliance has been placed by them on the following decisions: 

[1] 2010 SC 942  

[Mulla and anr. Vs. State of U.P.] 

 

Para-51 No doubt, the aggravating circumstances against the 

appellants show that it is a case of cold blooded murdering of five persons 

including one woman of the middle age, the unfortunate victims did not 

provoke or resist. The murder of five innocent persons were committed 

for ransom which was executed despite the fact that the poor villagers 

were unable to pay the ransom as demanded, the accused knowing fully 

aware of their inability and poverty of the victims. 

Para-52 As we have noted above, along with the aggravating 

circumstances, it falls on us to point to the mitigating circumstances in the 

case. In this case, we observe three factors which we must take into 

account, 1) the length of the incarceration already undergone by the 

convicts;  2) the current age of the convicts; and finally,  3) circumstances 

of the convicts generally. 

Para-53 As we have noted above, old age has emerged as a mitigating 

factor since Bachan Singh, (AIR 1980 SC 898). This Court is Swamy 

Shraddananda Vs. State of Karnataka (2008) 13 SCCC 767: (2008 AIR 

SCW 5110) substituted death sentence to life imprisonment since the 

convicts were 64 years old and had been in custody for 16 years. Even in 

the present case, one of the convicts is around 65 years old. The charges 

had been framed in 1999 and they have been in custody since 1996. They 

have been convicted by the Sessions Court in 2005. Clearly, the 

appellants have been in prison for the last 14 years. 

Para-54 Another factor which unfortunately has been left out in much 

judicial decision making in sentencing is the socio-economic factors 
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leading to crime. We at no stage suggest that economic depravity justify 

moral depravity, but we certainly recognize that in the real world, such 

factors may lead a person to crime. 

Para-55 In the present case, the convicts belong to an extremely poor 

background. With lack of knowledge on the background of the appellants, 

we may not be certain as to their past, but one thing which is clear to us is 

that they have committed these heinous crimes for want of money. 

Though we are shocked by their deeds, we find no reason why they 

cannot be reformed over a period of time. 

[2] JT 2011 (2) SC 35 

[Rameshbhai Chandubhai Rathod Vs. The State of Gujarat]  
 

Para-2 It is now well settled that as on today the broad principle is 

that the death sentence is to be awarded only in exceptional cases. Both 

Hon'ble judges have relied extensively on Dhanonjoy Chatterjee's case. In 

this case the death sentence had been awarded by the trial Court on 

similar facts and confirmed by the Calcutta High Court and the appeal too 

dismissed by this Court leading to the execution of the accused. Ganguli, 

J. has, however, drawn a distinction on the facts of that case and the 

present one and held that as the appellant was a young man, only 27 years 

of age, it was obligatory on the trial Court to have given a finding as to a 

possible rehabilitation and reformation and the possibility that the could 

still become a useful member of society in case he was given a chance to 

do so. We are, therefore, of the option that in the light of the findings 

recorded by Ganguli,J. it would not be proper to maintain the death 

sentence on the appellant. At the same time the gravity of the offence, the 

behaviour of the appellant and the fear and concern such incidents 

generate in ordered society cannot be ignored.  
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[V] Aggravating Circumstances: 

Mr. J.M. Panchal, Ld. Special Public Prosecutor while insisting for death 

penalty, has drawn the attention of this Court to the following aggravating 

circumstances: 

(i) This is a case of pre-planned mass murders, committed in 

extremely brutal, grotesque, diabolical, revolting, dastardly manner. 

(ii) 59 persons including 22 females and 8 children were killed by 

pouring 140 liters petrol in a Coach in a lonely place and roasted 

them alive in the coach itself.  

(iii) None of them had any animosity  with any of the accused persons. 

(iv) There was no immediate danger or harm to accused from any 

victims. 

(v) Victims were innocent, unarmed and helpless.  

(vi) No chance was given to escape them from the coach. 

(vii) Despite warning they did not disperse and the police resorted to 

Lathi charge and Firing. 

(viii) Even Fire Fighter came to be prevented from immediate reaching to 

the spot. 

(ix) Conspiracy was hatched on the previous day and loose petrol in 

huge quantity was purchased and stored in the nearby place. 

[VI] Mitigating Circumstances: 

Ld. Advocates for the defence, while making submissions, on the point of 

sentence, have drawn the attention of this Court to the following 

mitigating circumstances: 

(i) The alleged incident was occurred, because of the influence of 

extreme mental and emotional disturbance. 
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(ii) Quarrel between Karsevaks and Hawkers, as also misbehaviour by 

karsevaks with muslim girls, resulted into the alleged incident. 

(iii) Age of the accused persons. 

(iv) Family background and poor economical condition. 

(v) Most of the accused were not aware about the alleged conspiracy. 

(vi) Most of the co-conspirators acted under the duress or domination of 

another person. 

(vii) The delay in completion of trial. 

(viii) The probability that the accused can be reformed and rehabilitated.   

[VII] Now, Mr. A.A. Hasan while making submission, on the point of 

sentence, pointed out that in the charge there is no specific mention about 

role played by any particular accused and the charge of conspiracy is  

general in nature against most of the accused persons. 

 At this stage, it may be noted that the charges came to be framed on 25-6-

2009, copy thereof was supplied to Ld. Advocates for defence, as also 

Special Public Prosecutor. All the accused persons are representing by 

Senior Ld. Advocates mostly practicing on Criminal side. Therefore, in 

any case, it was their duty to bring on record alleged defects, at the  

relevant point of time. Even in the Further Statements or at the time of 

hearing regular arguments, no such point/defence was raised. Even 

otherwise, assuming that the charges are not so specific, in my view, it 

makes no difference. Reference may be made to the following decisions: 

 [1] AIR 1961 SC 1241 

 [State of A.P. Vs. Kandimalla] 

 

 ―When a number of offences are committed by several persons in 

pursuance of conspiracy, it is usual to charge them with those offences as 

well as the offences of conspiracy to commit those offences.‖ 
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 [2] AIR 1964 Bombay 133 

 [Abdul Kader Saheb Mohmad Vs. State of Maharashtra] 

 

 ―In the charge of conspiracy, the particulars sufficient to give the accused 

notice of matter with which he is charged are sufficient.‖  

 As regards the issue raised by Mr. A.A. Hasan Ld. Advocate for the 

defence with regard to age of the convicted accused Ibrahim Abdul Rajak 

Samol and holding of inquiry at this stage, it is suffice to say that no such 

ground was raised either at the time of passing order with regard to other 

juvenile accused, or at the time framing charge, or during the course of 

recording evidence, or at the time of recording Further Statements or even 

at the time of hearing regular arguments, despite of fact that he is 

representing by senior well experienced lawyer practicing mainly on 

criminal side.  

Further, in the Criminal Procedure Code, there is no power to review its 

own decision by the trial Court and that too, after holding guilty to 

accused in such serious crime. 

  One another important point is that this accused is in judicial custody i.e. 

in Central Jail, Sabarmati since last more than seven years and most of 

this period he remained with other Criminals in the atmosphere of regular 

Jail. At present, he is of the age of years 26 as alleged. Under the above 

circumstances, at this stage, there is no question about holding of inquiry 

for determination of his age etc. 

Mr. L.R. Pathan, Ld. Advocate for the defence has submitted that while 

awarding sentence, the Court should also keep in mind, the facts of 

change of original story of throwing petrol from outside the coach, delay 

in recording statements of so-called eye-witnesses, the manner and mode 
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in which confession statement came to be recorded. However, in view of 

settled legal position, this submission cannot be acceded to.  

Reference may be made to the following decisions: 

[1] AIR 1957 SC 614 

[Vadivelu Thevar Vs. State of Madras] 

 

―The question of sentence has to be determined, not with reference to the 

volume or character of the evidence adduced by the prosecution in 

support of the prosecution case, but with  reference to the fact whether 

there are any extenuating circumstances which can be said to mitigate the 

enormity of the crime. If the Court is satisfied that there are such 

mitigating cirsumstnaces, only then, it would be justified in imposing the 

lesser of the two sentences provided by the law.‖ 

[2] AIR 1958 SC 993 

[Kapur Chand Pokhraj Vs. State of Bombay] 

 

―In determining question of sentence, the evidence and character thereof, 

is hardly germane. Death sentence awarded properly cannot be commuted 

to life imprisonment, as the conviction was based on lone testimony of the 

wife of the deceased.‖ 

[3] AIR 1976 SC 133 

[Dilip Kumar Vs. State of M.P.] 

 

―Inability of the prosecution to collect the evidence of motive of crime, 

does not justify a leniency in the matter of imposing sentence.‖ 

As regards the age of the convicted accused persons, it appears from the 

statement submitted by them that almost all, presently falls within the age 

group of 27 years to 57 years. Even otherwise, in the case of Bathula 

Nagamuleshwar Rao and ors. Reported in AIR 2008 SC 3227, the 

Hon‘ble Supreme Court in para-35 has held that: 
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―Lastly, it was urged by Mr. Patwalia that the case of B. Seshaikh (A-10) 

is an extremely hard case, who is now aged about 87 years and is 

suffering from Parkinson’s disease Hypertension, Diabetes with 

severe Calcific Av stenosis, Mild AR, Moderate MR and Anemia of 

Some degree. This apart A-10 has already undergone jail suffering for 

about three years and therefore, taking all these factors into consideration, 

his sentence may be reduced to the period already undergone by him. We 

are afraid to accept this submission on of learned counsel, because A-10 

has been held guilty for being a member of unlawful assembly and 

sharing common intention with A-1, A-2, A-11 and A-12 to commit 

murder of deceased No.2. 

In the case reported in 1983 Cr.LJ (SC) 960, and in the case of lokpal 

Singh reported in 1985 Cr.LJ (SC) 1134, the Hon'ble Supreme Court 

held that, in case of multiple murders, it would not be just and proper to 

show mercy only on the ground of young age. 

So far as the ground of delay in completion of trial is concerned, it is 

suffice to say that this period of delay cannot be attributed to the 

prosecution alone. Further, after framing charge on 25-6-2009, this Court, 

on day to day basis, completed the task of trial proceeding, examining 253 

prosecution witnesses without any undue delay. 

As regards submission made by Ld. Advocate Mr. A.D. Shah, on the 

point of principle of reformation, the observation made by the Hon'ble 

Supreme Court in the case of Gurdev Singh and anr. Vs. State of 

Punjab reported in 2003 (7) SCC 258, in para-29 is required to be kept in 

mind, which runs as follow:  

"The post-mortem reports show that their ages ranged between 15 and 17 

years. They had also their right to live in this world peaceably and these 
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appellants had no grievance or enmity against any one of them. In the 

course of wide-ranging submissions, the counsel for the appellants laid 

stress on the point that the underlying principle of our sentencing 

jurisprudence is reformation and there is nothing in evidence to show that 

the appellants may be threat or menace to the society. It is true that we 

cannot say that they would be a further menace to the society or not as 

"we live as creatures saddled with an imperfect ability to predict the 

future." Nevertheless, the law prescribes for future, based upon its 

knowledge of the past and is being forced to deal with tomorrow's 

problems with yesterday's tools. The entire incident is extremely revolting 

and shocks the collective conscience of the community. The acts of 

murder committed by the appellants are so gruesome, merciless and brutal 

that the aggravating circumstances far outweigh the mitigating 

circumstances. Moreover, the two accused who were earlier tried are 

already sentenced to death and their special leave petition was finally 

disposed of by this Court." 

[VIII]   As regards principle of proportionality in awarding sentence, 

the following decisions are required to be taken into consideration. 

[1]  AIR  2004  SC  5064    

[Adu Ram Vs.Mukna and ors.] 

 

The criminal  law adheres in general to the principle of proportionality in 

prescribing liability according to the culpability of each kind of criminal 

conduct. It ordinarily allows some significant discretion to the Judge in 

arriving at a sentence in such case, presumably to permit sentences that 

reflect more subtle considerations of culpability that are raised by the 

special facts of each case. Judges in essence affirm that punishment ought 

always to fit the crime; yet, in practice sentences are determined largely 
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by other considerations. Sometimes it is the correctional needs of the 

perpetrator that are offered to justify a sentence. Sometimes the  

desirability of keeping him out of circulation, and sometimes even the 

tragic results of his crime. Inevitably these considerations cause a 

departure from just desert as the  basis of punishment and create cases of 

apparent injustice that are serious and widespread. Proportion between 

crime and punishment is a goal respected in principle, and  in spite of 

errant notions, it remains a strong influence in the determination of 

sentences. The practice of punishing all serious crimes with equal severity 

is now unknown in civilized societies, but such a radial departure from the 

principle of proportionally has disappeared from the law only in recent 

times. Even now for a single grave infraction drastic sentences are 

imposed. Anything less than a penalty of greatest severity for any serious 

crime is thought then to be a measure of toleration that is unwarranted and 

unwise. But in fact, quite apart from those considerations that make 

punishment unjustifiable when it is out of proportion to the crime, 

uniformly disproportionate punishment has some very undesirable 

practical consequences. Imposition of sentences without considering its 

effect on the social order in many cases may be in really a futile exercise. 

The social impact of the crime e.g. where it relates to offences against 

women, dacoity, kidnapping, misappropriation of public money, treason 

and other offences involving moral turpitude or moral delinquency which 

have great impact on social order, and public interest cannot be lost sight 

of and per se require exemplary treatment. Any liberal attitude by 

imposing meager sentences or taking too sympathetic  view merely on 

account of lapse of time in  respect of such offences will be result-wise 

counter-productive in the long run and against societal interest which 
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needs to be cared for and strengthened by string of deterrence inbuilt in 

the sentencing system.  

[2]  AIR  2007   SC   3225                   

 [State of Karnataka  Vs. Raju] 

 

The law regulates social interests, arbitrates conflicting claims and 

demands. Security of  persons and property of the people is an essential 

function of the State.  It could be achieved through instrumentality of 

criminal law. Undoubtedly, there is a cross cultural conflict where living 

law must  find answer to the new challenges and the  Courts are required 

to mould the sentencing system to meet the challenges. The contagion of 

lawlessness would undermine social order and lay it in ruins. Protection of 

society and stamping out criminal proclivity must be the object of law 

which must be achieved by imposing appropriate sentence. Therefore, law 

as a corner stone of the edifice of 'order' should meet the challenges 

confronting the society. Friedman in his 'Law in Changing Society' stated 

that, "State of criminal law  continues to be - as it should be – a decisive 

reflection of social  consciousness of society". Therefore, in operating the 

sentencing system, law should adopt the corrective machinery or the 

deterrence based on factual matrix. By deft modulation sentencing process 

be stern where it should be, and tempered with merely  where it warrants 

to be. The facts and given circumstances in  each case, the nature of the 

crime, the manner in which it was  planned and committed, the motive for 

commission of the crime, the conduct of the accused, the nature of 

weapons used  and all other attending circumstances are relevant facts 

which would  enter into the  area of consideration. 

Therefore, undue sympathy to impose inadequate sentence would do more 

harm to the justice system to undermine the public confidence in the 
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efficacy of law and society could not long endure under such serious 

threats. It is, therefore, the duty of  every Court to award proper sentence 

having regard to the nature of the offence and  the manner in which it was 

executed or committed etc. 

[3]  AIR  2009   SC  56                

[Shivaji @ Dadta Shankar Alhat Vs. State of Maharashtra] 

 

Protection of society and stamping out criminal proclivity must be the 

object of law which must be achieved by imposing appropriate sentence. 

Therefore, law as a cornerstone of the edifice of "order" should meet the 

challenges confronting the society. In operating the sentencing system, 

law should adopt the corrective machinery or the deterrence based on 

factual matrix. By deft-modulation sentencing process be stern where it 

should be, and tempered with mercy where it warrants to be. The facts 

and given circumstances in each case, the nature of the crime, the manner 

in which it was planned and committed, the motive for commission of the 

crime, the conduct of the accused, the nature of weapons used and all 

other attending circumstances are relevant facts which would enter into 

the area of consideration. For instance a murder committed due to deep-

seated mutual and personal rivalry may not call for penalty of death. But 

an organized  crime or mass murders of innocent people would call for 

imposition of death sentence as deterrence. 

Undue sympathy to impose inadequate sentence would do more harm to 

the justice system to undermine the public confidence in the efficacy of 

law and society could not long endure under such serious threats. It is, 

therefore, the duty of every Court to award proper sentence having regard 

to the nature of the offence and the manner in which it was executed or 

committed etc. Imposition of sentence without considering its effect on 
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the social order in many cases may be in reality be a futile exercise. The 

social impact of the crime, i.e., where it relates to offences against 

women, dacoity, kidnapping, misappropriation of public money, treason 

and other offences involving moral turpitude or moral delinquency which 

have great impact on social order, and public interest, cannot be lost sight 

of and per se require exemplary treatment. Any liberal attitude by 

imposing meager sentences or taking too sympathetic view merely on 

account of  lapse of time in respect of such offences will be result-wise 

counter-productive in the long run and against societal interest which 

needs to be cared for and strengthened by string of deterrence inbuilt in 

the sentencing system.  

The plea that in a case based on circumstantial evidence death should not 

be awarded is without any logic. If the circumstantial evidence is found to 

be of unimpeachable character in establishing the guilt of the accused, that 

forms the foundation for conviction. That has nothing to do with the 

question of sentence. The mitigating circumstances and the aggravating 

circumstances have to be balanced. In the balance sheet of such 

circumstances, the fact that the case rests on circumstantial evidence has 

no role to play. In fact in most of the cases where death sentence are 

awarded for rape and murder and the like, there is practically no scope for 

having an eye-witness. They are not committed in the public view. But 

very nature of things in such cases, the available evidence is 

circumstantial evidence. If the said evidence has been found to be 

credible, cogent and trustworthy for the purpose of recording conviction, 

to treat that evidence as a mitigating circumstance, would amount to 

consideration of an irrelevant aspect. 
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[4]  AIR  2009   SC  1642                  

 [State of M.P. Vs. Kashiram and ors.] 

 

The Court will be failing in its duty if appropriate punishment is not 

awarded for a crime which has been committed not only against the 

individual victim but also against the society to which the criminal and 

victim belong. The punishment to be awarded for a crime must not be 

irrelevant but it should conform to and be consistent with the atrocity and 

brutality with which the crime has been perpetrated, the enormity of the 

crime warranting public abhorrence and it should "respond to the society's 

cry for justice against the criminal."  

[5] 2004(3) GLR 2468   

[State of Gujarat Vs. Surendrapal Shivabalakpal] 

 

Reformative theory talks about re-educating and re-moulding a criminal. 

But according to Salmond, there are in the men who are incurably bad and 

have an ineradicable instinct. For them, only the principle of deterrence 

will work. Salmond further says that ideal justice would be a compromise 

between the principles of reformation and deterrence and in its 

compromise, it is the principle of deterrence which will hold a 

predominant influence. 

The object of capital punishment is two-fold. Firstly, to make a lesson out 

of it to others. Secondly, to prevent the repetition of the crime. Capital 

punishment by the State is a substitute for private vengeance. Suppose a 

hard-core criminal, in spite of falling in the category of rarest of rare case, 

due to reformative theory, is not sentenced to death. This leniency could 

lead to private vengeance, and this could further lead to a chain of 

offences. Thus, the reformative theory instead of preventing crime could 

unintentionally lead to the reverse. 
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A question arises, if not capital punishment then what? Solitary 

confinement? That would be a living death. The other alternative is life-

imprisonment. Could a life termer on one hand and a cold-blooded 

sadistic criminal on the other hand be meted out with the same term of 

punishment? Could that be a balanced justice?  

There have been cases where capital punishment is converted to life 

imprisonment, and on finishing the term, the released convict commits a 

grave offence of murder of the like. So, who is to cure such a criminal? 

Capital punishment may not assure to stop grievous offences but it can 

surely refrain one from contemplating them and more so make it tough for 

the offenders to get away with his crime. 

[6] AIR 1973 SC 476  

[Dharma Ram Bhagare Vs. State of Maharashtra] 

 

This case was a case of an off-shot of the unfortunate communal riots 

occurred on 7-5-1970 in the town of Bhiwandi, District Thana, wherein a 

mob of about 30 or 35 persons attacked with deadly weapons on a muslim 

family members and caused serous injuries by arrows etc to five members 

out of which three died on the spot. The Hon‘ble Supreme Court while 

confirming death sentence observed and held in para-8 as under: 

Para-8 ―The last contention by Shri Dholkiya relates to the question 

of sentence. According to him the present is not a case for extreme 

penalty. We are unable to agree. The question of sentence is a matter of 

judicial dicrection. The relevant considerations in determining the 

sentence, broadly stated, include the motive for, and the magnitude of, the 

offences and the manner of its commission. In this case the victim of the 

assault had given no offence to the appellant or his associates. Indeed the 

unarmed innocent members of this family had to leave their hearth, and 
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home and were actually at the moment of the offence running in panic on 

seeing the mob, to save themselves when the three senior most members 

were shot with arrows from behind and killed. One of the victims was a 

woman with a baby in her arms. The only reasons for these murders is the 

profession of different religious faith by the victims. According to the 

investigating Officer, PW-13. Abdul Khalil‘s residential house had also 

been set on fire on May 12 at 8.30 p.m. In our country where the 

Constitution guarantees to all individuals freedom of religious faith, 

thought, belief and expression and where no particular religion is 

accorded superior status and none subjected to hostile discrimination the 

commission of offence motivated only by the fact that the victim 

professes a different religious faith cannot be treated with leniency. They 

are not only destructive of our basic traditional social order founded on 

toleration in recognition of the dignity of the individual and of other 

cherished human values, but have also a tendency to mar our national 

solidarity. We are, therefore, wholly unable to find any cogent reason for 

reducing the sentences imposed by the trial Court and confirmed by the 

High Court.‖  

[7] AIR 2005  SC  2059 

[Holiram Bordoloi Vs. State of Assam] 

 

In this case, the accused persons after pelting stones on the hut of the 

deceased, they tied the door from outside and set the hut on fire, because 

of which two persons died on the spot. The third one whose house was at 

some distance was caught and dragged to the Court Yard and then cut into 

pieces. The Hon‘ble Supreme Court while confirming death sentence 

observed and held in para-17 as under: 
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Para-17 ―There is nothing to show that there was repentance by the 

accused at any point of time or an explanation for the occurrence. Even 

when questioned under Section-235(2) of Criminal Procedure Code, the 

accused stated that he had nothing to say on the point of sentence. The 

fact that the appellant remained silent would show that he has no 

repentance for the ghastly act he committed. The appellant was in service 

and he should have been a model to the society as very few people from 

his community get opportunity to work in Government service. But the 

appellant, instead of setting an example to others, organized a gang and 

instigated them to join his heinous activities. There was no spark of any 

kindness or compassion and his mind was brutal and the entire incident 

would have certainly shocked the collective conscience of the community. 

We are unable to find any mitigating circumstances to refrain from 

imposing the death penalty on the appellant. 

[8] 1994 (4) SCC 353 

[Jashubha Bharatsinh Gohil Vs. State of Gujarat] 

 

Para-19 In the matter of death sentence, the Courts are required to 

answer new challenges and mould the sentencing system to meet these 

challenges. The object should be to protect the society and to deter the 

criminal in achieving the avowed object of law by imposing appropriate 

sentence. It is expected that the Courts would operate the sentencing 

system so as to impose such sentence which reflects the conscience of the 

society and the sentencing process has to be stern where it should be. 

Even though the principles were indicated in the background of death 

sentence and life sentence, the logic applies to all cases where appropriate 

sentence is the issue. 
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Para-20 Imposition of sentence without considering its effect on the 

social order in many cases may be in reality a futile exercise. The social 

impact of the crime, e.g. where it relates to offences against women, 

dacoity, kidnapping, misappropriation of public money, treason and other 

offences involving moral turpitude or moral delinquency which have great 

impact on social order, and public interest, cannot be lost sight of and per 

se require exemplary treatment. Any liberal attitude by imposing meagre 

sentences or taking too sympathetic view merely on account of lapse of 

time in respect of such offences will be result-wise counter-productive in 

the long run and against societal interest which needs to be cared for and 

strengthened by string of deterrence inbuilt in the sentencing system. 

[9] 1996 (2) SCC  175 

[Rajiv Vs. State of Rajasthan] 

 

Para-22 It is the nature and gravity of the crime but not the criminal, 

which are germane for consideration of appropriate punishment in a 

criminal trial. The Court will be failing in its duty if appropriate 

punishment is not awarded for a crime which has been committed not  

only against the individual victim but also against the society to which the 

criminal and victim belong. The punishment to be awarded for a crime 

must not be irrelevant but it should conform to and be consistent with the 

atrocity and brutality with which the crime has been perpetrated, the 

enormity of the crime warranting public abhorrence and it should 'respond 

to the society's cry for justice against the criminal'. If for extremely 

heinous crime of murder perpetrated in a very brutal manner without any 

provocation, most deterrent punishment is not given, the case of deterrent 

punishment will lose its relevance.    
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[IX]     A judge when administering justice, is as much influenced by 

tides and currents of human emotions and passions as other human beings, 

but yet he is enjoined by the law to restrain and control them. But at the 

same time, in deciding the punishment, he is not excepted to act ostrich-

like and to close his eyes to deliberate disregard and defiance of the law. 

Judicial detachment is a virtue, but not judicial passivity. Sentence must 

bring home to the guilty person consciousness that the offence committed 

by him was against his own interest, as also against the interest of the 

society of which he happens to be a member. 

It is the duty of the Court in every case to award a proper sentence having 

regard to the nature of offence, the manner in which it was committed and 

to all attended circumstances. The measure of punishment should be 

proportionate to the gravity of the offence. 

As held by the Hon‘ble Supreme Court in the case of State of A.P. Vs. 

Ithana Rama reddy reported in AIR 1977 SC 708, in such a cold 

blooded mass murders the ground that the accused acted not out of 

personal motive but what they conceived to be public motive, cannot be 

accepted as just and valid ground. 

As held by the Hon‘ble Supreme Court in the case of D.R.Bhagare Vs. 

State of Maharashtra reported in AIR 1973 SC 476, when the sole 

reason of the crime being committed is victim‘s belonged to different 

religion, no lenient sentence can be imposed. 

Thus, looking the facts of the case and aggravating circumstances, this 

Court is of the firm view that the present case falls within the category of 

exceptional cases i.e. rarest of rare case.  
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However, keeping in mind the role played by the accused persons there is 

no justification to award death penalty to all the 31 convicted accused 

persons as submitted by Mr. J.M. Paschal, Ld. Public prosecutors. 

 Under the above circumstances, considering all the relevant factors, this 

Court is unable to find any mitigating circumstances to refrain from 

imposing the death penalty on the convicted accused persons who had 

played role in hatching conspiracy, collecting, unloading, storing, and 

shifting inflammable liquid petrol from petrol pump to place of incident, 

making holes by knife on the upper part of carboys, cutting canvas 

vestibule by knife(Chharo), opening eastern side sliding door forcibly 

from outside, entering into Coach S-6, opening of East South corner door 

of Coach S-6, pouring petrol after entering into coach with carboys, 

sprinkling petrol from outside, and setting the coach on fire by 

putting/throwing burning rag into Coach No. S-6. Though this Court has 

deep sympathy for the members of the family of the convicted accused 

persons, is constrained to reach the inescapable conclusion that this is a 

case where imprisonment for life can never be said to be an adequate 

sentence to meet the end of justice and death sentence is required to be  

imposed upon the following convicted accused persons (names shown in 

para-A). 

 

[100] Having regard to the facts of the case and all the surrounding 

circumstances, in the interest of justice, I pass the following final order: 
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        FINAL ORDER 

 

Para-A The accused persons named below (in Schedule-A) are hereby 

sentenced under Section-235(2) of the Criminal Procedure Code, to undergo the 

punishment, as mentioned in Para-B (Schedule-B) below, for the charges 

proved against them.  

 

Schedule-A 

Sr. 

No. 

S.C.No. Accu 

No. 

Name of Accused 

1 69/2009 48 Bilal Ismail Abdul Majid Sujela @ Bilal Haji 

2 70/2009 2 Abdul Razak Mohmmad Kurkur 

3 71/2009 3 Ramjani Binyamin Behra 

4 71/2009 4 Hasan Ahmed Charkha @ Lalu 

5 72/2009 2 Jabir Binyamin Behra 

6 73/2009 1 Mehboob Khalid Chanda 

7 77/2009 1 Salim @ Salman Yusuf Sattar Zarda 

8 79/2009 1 Siraj Mohmmad Abdul Raheman Meda @ Bala 

9 81/2009 2 Irfan Abdul Majid Ghanchi Kalandar @ Irfan 

Bhobho 

10 82/2009 1 Irfan Mohmmad HanifAbdul Gani Pataliya 

11 84/2009 1 Mehbub Ahmed Yusuf Hasan @ Latiko 

 

Para-B     The following punishments (as mentioned below in Schedule-B) 

are awarded for the respective charges proved against the convicted accused 

persons shown above in Para-A (Schedule-A).   
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Schedule-B 

No. Offence Punishable  

under Sections/Act. 

Rigorous  

Impri- 

sonment 

 

(years) 

Fine  

 

 

 

(Rs.) 

Simple 

imprison-

ment in 

default 

(days) 

1 302 r/w 120-B, 149 IPC Death  

Sentence 

1000/- 30 

(thirty) 

2 307 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 

3 323 r/w 120-B, 149 IPC 1 1000/- 30 

(thirty) 

4 324 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

5 325 r/w 120-B, 149 IPC 3 1000/- 30 

(thirty) 

6 326 r/w 120-B, 149 IPC 4 1000/- 30 

(thirty) 

7 332 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

8 435 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 

9 395 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 

10 397 r/w 120-B, 149 IPC 7 ----- ----- 

11 143 r/w 120-B, 149 IPC 6 (Months) 1000/- 30 

(thirty) 

12 147 r/w 120-B, 149 IPC 1 1000/- 30 



             S.C.Nos. 69 to 86/2009 & 204/2009                                                              [820] 
 

(thirty) 

13 148 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

14 153/A r/w 120-B, 149 

IPC 

1 1000/- 30 

(thirty) 

 

15 186 r/w 120-B, 149 IPC 3 (Months)  500/- 7 

(Seven) 

 

16 188 r/w 120-B, 149 IPC 1 (Month)  200/- 7 

(Seven) 

17 Sec. 141 Indian     

Railways Act r/w 120-

B, 149 IPC 

1  500/- 7 

(Seven) 

18 

 

Sec. 150 Indian  

Railways Act r/w 120-

B, 149 IPC  

3 ----- ----- 

19 Sec. 151 Indian  

Railways Act r/w 120-

B, 149 IPC 

5 1000/- 30 

(thirty) 

20 

 

Sec. 152 Indian  

Railways Act r/w 120-

B, 149 IPC 

5 ----- ----- 

 

21 

 

 

Sec. 3 Prevention of  

Damages to  

Pub.Pro.Act r/w 120-B, 

6 (Months) 1000/- 30 

(thirty) 
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149 IPC 

22 

 

 

Sec. 4 Prevention of     

Damages to  

Pub.Pro.Act r/w 120-B, 

149 IPC 

1 1000/- 30 

(thirty) 

23 

 

Sec. 135(1) Bombay      

Police Act r/w 120-B, 

149 IPC 

30 (Days) 100/- 7 

(Seven) 

  

Para-B/1-  Execution of Death Sentence: 

 As re-affirmed by the Hon'ble Supreme Court, the execution of sentence 

of death 'by hanging till death' is not 'ultra vires' the Constitution, and the 

hanging by neck till death is a scientific and one of the least painful methods of 

execution of death sentence. Accordingly, the convicted accused persons named 

above in Para-A (Schedule-A), " be hanged by neck till death".  

However, the execution of sentence of death imposed  (Section-53, Part-first), 

shall be subject to confirmation by the Hon'ble High Court, as provided in 

Section-28(2) of the Criminal Procedure Code. 

 

Para-C The accused persons named below (in Schedule-C) are hereby 

sentenced under Section-235(2) of the Criminal Procedure Code, to undergo the 

punishment, as mentioned in Para-D (Schedule-D) below, for the charges 

proved against them.  
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Schedule-C 

Sr. 

No. 

S.C.No. Accu 

No. 

Name of Accused 

1 69/2009 29 Suleman Ahmad Hussain @ Tiger - Musalman 

2 69/2009 40 Abdul Rehman Abdul Majid Dhantiya @ Kankatto 

@ Jamburo  

3 69/2009 49 Kasim Abdul Sattar @ Kasim Biryani Gaji-

Ghanchi - Musalman 

4 69/2009 50 Irfan Siraj Pado Ghanchi - Musalman 

5 69/2009 51 Anwar Mohmmad Mehda @ Lala Shaikh 

6 71/2009 1 Siddik @ Matunga Abdullah Badam - Shaikh 

7 71/2009 2 Mehboob Yakub Mitha @ Popa 

8 75/2009 1 Soheb Yusuf Ahmed Kalandar 

9 75/2009 5 Saukat @ Bhano Farook Abdul Sattar Pataliya 

10 75/2009 6 Siddik Mohmmad Mora (Moraiya) 

11 77/2009 2 Abdul Sattar Ibrahim Gaddi Asla  

12 78/2009 1 Abdul Rauf Abdul Majid Isa @Dhesli@Kamli 

13 78/2009 2 Yunus Abdulhaq Samol @ Ghadiyali 

14 78/2009 5 Ibrahim Abdul Razak Abdul SattarSamol@ Bhano 

15 79/2009 3 Bilal Abdullah Ismail Badam Ghanchi 

16 79/2009 4 Farook@Haji Bhuriyo AbdulSattar Ibrahim 

Musalman - Gaji 

17 82/2009 2 Ayub Abdul Gani Ismail Pataliya 

18 82/2009 3 Saukat Abdulah Maulvi Isamail Badam 

19 82/2009 4 Mohmmad Hanif@Hani Abdullah Maulvi Ismail 

Badam 

20 85/2009 1 Saukat Yusuf Ismail Mohan @ Bibino 
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Para-D     The following punishments (as mentioned below in Schedule-D) 

are awarded for the respective charges proved against the convicted accused 

persons shown above in Para-C (Schedule-C).   

 

Schedule-D 

No. Offence Punishable  

under Sections/Act. 

Rigorous  

Impri- 

sonment 

 

(years) 

Fine  

 

 

 

(Rs.) 

Simple 

imprison-

ment in 

default 

(days) 

1 302 r/w 120-B, 149 IPC Life 

Imprison- 

ment 

1000/- 30 

(thirty) 

2 307 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 

3 323 r/w 120-B, 149 IPC 1 1000/- 30 

(thirty) 

 

4 324 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

5 325 r/w 120-B, 149 IPC 3 1000/- 30 

(thirty) 

6 326 r/w 120-B, 149 IPC 4 1000/- 30 

(thirty) 

7 332 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

8 435 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 
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9 395 r/w 120-B, 149 IPC 5 1000/- 30 

(thirty) 

10 397 r/w 120-B, 149 IPC 7 ----- ----- 

 

11 143 r/w 120-B, 149 IPC 6 (Months) 1000/- 30 

(thirty) 

12 147 r/w 120-B, 149 IPC 1 1000/- 30 

(thirty) 

13 148 r/w 120-B, 149 IPC 2 1000/- 30 

(thirty) 

14 153/A r/w 120-B, 149 

IPC 

1 1000/- 30 

(thirty) 

15 186 r/w 120-B, 149 IPC 3 (Months)  500/- 7 

(Seven) 

16 188 r/w 120-B, 149 IPC 1 (Month)  200/- 7 

(Seven) 

17 Sec. 141 Indian     

Railways Act r/w 120-

B, 149 IPC 

1  500/- 7 

(Seven) 

18 

 

Sec. 150 Indian  

Railways Act r/w 120-

B, 149 IPC  

3 ----- ----- 

19 Sec. 151 Indian  

Railways Act r/w 120-

B, 149 IPC 

 

5 1000/- 30 

(thirty) 
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20 

 

Sec. 152 Indian  

Railways Act r/w 120-

B, 149 IPC 

5 ----- ----- 

 

21 

 

 

Sec. 3 Prevention of  

Damages to  

Pub.Pro.Act r/w 120-B, 

149 IPC 

6 (Months) 1000/- 30 

(thirty) 

22 

 

 

Sec. 4 Prevention of     

Damages to  

Pub.Pro.Act r/w 120-B, 

149 IPC 

1 1000/- 30 

(thirty) 

23 

 

Sec. 135(1) Bombay      

Police Act r/w 120-B, 

149 IPC 

30 (Days) 100/- 7 

(Seven) 

 

Para-E Sentence of imprisonment, except default sentence, awarded above, 

shall run concurrently and not consecutively. 

Para-F The above named convicted accused persons shall be entitled to get 

benefit of set-off, of the period of their respective detention as an Under-Trial 

Prisoner, during the investigation and trial, as provided in Section-428 of the 

Criminal Procedure Code.  

Para-G Reference be made to the Hon'ble High Court for confirmation of 

death sentence. 

Para-H Muddamal Articles to be preserved, as certain accused persons are 

still absconding.  
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Para-I Original judgment and one certified copy thereof, be kept with the 

records of original Sessions Case No. 69/2009, whereas a soft-copy of the 

judgment be kept with records of remaining each consolidated Sessions Case. 

Para-J Certified copy of the judgment be provided to each convicted 

accused person, free of cost, as expeditiously as possible. 

Para-K This Court places on record its appreciation for admirable co-

operation extended by the Ld. Special Public Prosecutors appearing for the 

prosecution and  the Ld. Advocates for the defence,  as well as the Members/ 

Police Officials of the SIT and also, the Jail Authorities, in smoothly conducting 

the entire trial proceedings at Central Jail, Sabarmati, Ahmedabad. 

 

Pronounced in open Court today on this 1
st
  day of  March, 2011. 

                                                                                     

             [P.R.PATEL] 

                                                                                      SESSIONS JUDGE, 

                                                                                       PANCHMAHALS, 

                                                                                       AT:GODHRA. 

CAMP:CENTRAL JAIL,SABARMATI, 

                                                                                        AHMEDABAD. 

 


