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1.

The case for absolute free speech

1.1

Definition of speech: It is A NON-VIOLENT OPINION
By speech I mean a non-violent expression of OPINION on ANY subject under the sun,
regardless of whether that opinion is deemed offensive by some.
By speech I do not mean a libellous (false, commercially harmful) attack on someone or any
other form of direct violent harm or direct threat of violence. This means things like child
pornography, speeches intended to directly provoke violence during communal violence,
etc. is NOT speech but a form of violence.
There is great confusion when people mix up OPINIONS on issues (including religions) with
false attacks on specific individuals or any other form of violence. Repeatedly bullying
someone is a form of violence.
When it is kept clearly in mind that speech is an OPINION and not an ACTION, then the
confusion becomes clearer.
All speech, like any other freedom, is subject to (social) accountability.
Note:
Comment received on my blog
I find it curious and rather naive you have defined speech as inherently non-violent thereby
side-stepping the issue of allowed and disallowed speech. This short-cut and does not make
good law.
Also, in your exclusions as to what is not speech, you have this:
“..Harming the reputation of a person leading to commercial loss”
Take this instance, where a bad surgeon botches up his operations every once in a while but
cleverly hides the facts from the public, puts out nice ads in the local papers (effectively
buying the media), donates well to aid social work etc, gets awards like Golden Peacock or
whatever is easy, thus building up a good reputation. Now one of his patients squeals on
him, harming the surgeon’s reputation commercially, it seems that you want to disallow such
speech and/or make the patient take back the words and pay damages. Please comment.
Also you place great emphasis on accountability of the speaker which means identification,
possible SLAPPS etc. Speech as a medium for whistleblowing doesn’t seem to occur to you at
all.
My response
Speech as truth-finding mechanisms are non-violent discourse and must be fully protected.
The idea of libel is a civil matter that would need be tested in a court. In in the example you
cite (bad doctor), if it is demonstrated in court that the patient was right, no cause lies
against any such speech by the patient. So having evidence is a good idea before directly
attacking someone’s commercial reputation. Mere commercial harm is not excuse, however,
for then you could never catch a thief because the thief would incur a ‘commercial harm’.
Accountability is the key principle. The doctor was misleading others, so he is at fault
regardless of any loss he undergoes through the ‘truth’ speech.
I think these three things: (a) non-violence, (b) truth and (c) accountibility can throw
adequate light on any ‘gray’ area.
Free Speech Manifesto
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The key point I’m making in this ‘manifesto’ is about the ABSOLUTE freedom to
critique/lampoon religion or have opinions on matters of science or society: such opinions
can’t be objected to regardless of any “offence” felt by anyone. It is such opinions that are
basically being debated. No one is worried about libel or whisleblowing here. Banning
books/movies is about opinion that someone finds “offensive”. That, I’m afraid, is not
tenable in a free society.

1.2

India is at the 140th position in the world’s press freedom index
My blog post.

Can someone please tell the smug and self-congratulatory Shashi Tharoor that India
ranks 140th out of 179 countries in freedom of the press? [Data source]
And can someone please ask the Islamic, Christian and Hindutva fanatics, lunatics
and madmen in India to pipe down and allow India to develop?
Why does EVERYONE in India want to crush liberty? And these people gloat that
India is shining?!
No economic freedom, no property rights, no freedom of speech.
How, then, can India develop?
Everyone must be free to hold opinions and express them through speech, writing,
print, art, or through any other medium. This freedom of speech, being verbal, not
directly leading to violent consequence, must be absolute.
“…there ought to exist the fullest liberty of professing and discussing, as a matter
of ethical conviction, any doctrine, however immoral it may be considered.“ John
Stuart Mill
Those who know me, are aware that I insist that freedom must be constrained
through accountability. That exists even in this case (through civil damage laws, for
instance, should one damage someone's reputation falsely). But free speech, the
most vital part of liberty, must otherwise be absolute. This is the most DIRECT form
of liberty, the most obvious.
Key reasons are provided below.
A) LIBERTY
1) Free speech is of value in itself, a necessary part of our humanity
Our mind is always free. “Lock up your libraries if you like; but there is no gate, no
lock, no bolt that you can set upon the freedom of my mind.” ― Virginia Woolf, A
Room of One's Own.
How do we exist as free men in this world without expressing our mind? Speech is
an expression of our uniqueness. It is a basic requirement if human (as opposed to
animal or slave) existence. Animals imitate others and need not think for
themselves. The human, however, must employ all his faculties including reasoning
and judgment. As Mill wrote: “it is better to be a human being dissatisfied than a pig
satisfied; better to be Socrates dissatisfied than a fool satisfied.” And so, as John
Milton said: "Give me the liberty to know, to utter, and to argue freely according to
conscience, above all liberties."
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Speech is therefore valuable in itself. It is part of our liberty. This can be called the
deontological argument for free speech. As Benedict Spinoza wrote in the
seventeenth century: ‘The most tyrannical governments are those which make
crimes of opinions, for everyone has an inalienable right over his thoughts’.
And as Chris Berg says, "The free, morally autonomous individual is one who can
construct their own identity, form their own beliefs, and pursue their own desires
while tolerating the identities, beliefs and desires of others." (In Defence of Freedom
of Speech: From Ancient Greece to Andrew Bolt).
2) Speech is the only non-violent means of persuasion
Humans can persuade others only through two means: verbal or through violence.
The alternative to speech is violence. Regardless of how offensive it might be,
speech falls into the category of non-violence. Hence it must be left to individuals to
choose its use, as they do not physically harm anyone in this process.
B) UTITLITY
3) Speech is instrumental in human advancement
This is the utilitarian argument for free speech, attributable to Mill. The reasons we
must permit free speech are that:
a) a censored opinion might be true (hence of value). By censoring it, we destroy
value. As Justice Oliver Wendell Holmes wrote in his dissent in Abrams v. United
States, truth can only emerge through free trade in the marketplace of ideas;
b) even if the opinion is partly false, it may contain part of the truth, hence
important to have a discussion around it, to distinguish the elements of the truth;
and
c) even if the opinion is wholly false, it should be allowed as contrast to other
opinions, thus preventing any opinion from becoming dogma. Any unchallenged
opinion loses its meaning and it is best viewed in light of false opinions. "There is a
danger that the received truth, unless debated and challenged, will be held in the
manner of prejudice or dead dogma, its meaning forgotten or enfeebled, and,
therefore, this truth will be inefficacious for good. Moreover, without free speech,
totally false heretical opinions, which could not survive open discussion, will not
disappear. Instead, driven underground, these opinions will smolder, their fallacies
protected from exposure and opposition" [quote from Human Liberty and Freedom
of Speech by C. Edwin Baker].
Freedom of expression can be messy. But as Alexis de Tocqueville said: "To enjoy the
inestimable blessings of a free press it is necessary to tolerate the ills that it
engenders. To believe you can have one without the other is a delusion." I personally
am not a utilitarian. I don't believe that I must make an appeal to the "benefits" of
freedom in order to demand freedom. Freedom is an GOOD IN ITSELF. That is the
message I bring.
C) PUBLIC CHOICE/ GOVERNMENT FAILURE
4) The impossibility of finding a perfect censor
This is the public choice argument, according to which, it impossible to find a
consistent and wise regulator/censor of speech. Even if some norms could be
Free Speech Manifesto
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decided regarding limitations on speech, the person authorised to so censor our
speech will bring to the table his or her own limitations of knowledge and
understanding – invariably making it impossible to agree to the restriction or the
manner of restriction. In any event, no one is infallible. Therefore one should be
loath to limit discussion.
IF SPEECH CAUSES DIRECT PHYSICAL AND COMMERCIAL HARM IT BECOMES A
FORM OF VIOLENCE
Freedom is always circumscribed by accountability. There is no licence to harm.
Speech can harm in a few circumstances. For instance:
a) causing a riot or group panic: no one can cause shout ''fire'' in a packed theatre.
b) weakening national security through leakage of secrets to the enemy;
c) harming a reputation of a person which leads to commercial harm;
d) directly inciting or forming part of a conspiracy to injure or cause harm.
These are predicated on the direct prompting of specific harm – a form of violence.
To the extent speech remains non-violent in intent and merely expresses an opinion,
however poorly informed, it cannot be restricted or punished.
e.g. bullying causes real harm. It is a form of violence.
"According to Mill, there are two major clauses to free speech. The Harm Principle
and The Offense Principle. The first is valid (examples of use include hate speech,
incitement of violence and making death threats) and the second is not (examples of
use include blasphemy, criticizing an ideology, supporting an ideology/religion)."
[Source].
MYTHS SURROUNDING SPEECH
Now that we have understood the key arguments for absolute freedom of speech,
we can rebut the commonly touted myths.
The myth that we are entitled to respect
Just because someone believes in something does not entitle that person to have
those beliefs respected by others. A person may well believe something and so,
good on that person. But that’s all there is to it. Freedom to believe is not freedom
to impose those beliefs on others. No one is required to respect your beliefs.
“I disapprove of what you say, but I will defend to the death your right to say it” –
attributed to Voltaire.
“If you believe in freedom of speech, you believe in freedom of speech for views you
don't like. Stalin and Hitler, for example, were dictators in favor of freedom of
speech for views they liked only. If you're in favor of freedom of speech, that means
you're in favor of freedom of speech precisely for views you despise.” [Noam
Chomsky, Manufacturing Consent: Noam Chomsky and the Media, 1992]
The myth that we are entitled to perfect accuracy
Human knowledge is extremely weak and limited. No one in the world can be
entirely accurate. There can therefore be no expectation that someone’s speech be
entirely accurate. If someone’s speech is so important that you wish to debate it or
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correct it, by all means do so. That person is not obliged to debate with you nor to
‘correct’ his/her inaccuracy. You are also not obliged to engage with such person/s
or hire their services for your organisation.
“People have the right of freedom and expression whatever their views, that the
importance of defending these rights is all the greater when the person expresses
views that are abhorrent to virtually everyone. I do defend the right of Faurisson to
publish falsehoods, as I defend the right of anyone else to do so, including Professor
Smokler. ” [Noam Chomsk, September 1985, Daily Camera (Boulder, CO) Letter to
the editor written in response to a letter commenting on a nationally-syndicated
column by Nat Hentoff]
The myth that we are entitled not to be offended
There can be no free speech without the right to offend. All human progress has
arisen from speech that gave offence to at least some people. No one is obliged to
say sweet things about your beliefs, or couch them in ‘politically correct’ language.
Restrictions are applicable for limitations, as with libel, slander, obscenity, sedition
(including, for example inciting ethnic hatred), copyright violation, revelation of
information that is classified or otherwise.
The myth that hatred cannot be expressed
This is a sub-set of the ‘we can’t be offended’ myth. It can’t be sustained. Only by
allowing vent to hatred can we know the state of a society’s mind, and work out
ways to deal with it through debate/reason. Even if the person who expresses
hatred is not amenable to reason, that’s fine so long as no violence is used.
SUMMARY
No matter which way you look at it, there can be NO VIOLENCE (destruction of
books, etc.) in response to non-violence. There can be no ban on books/ destruction
of books under ANY circumstance. A writer/artist is taking a PIECE OF
PAPER/CANVAS and putting down his mind onto it. We can view his/her mind
through that paper, and accept the idea/ reject it/ pity the writer/artist.
But merely putting a thing down on paper/canvas or singing about it is no reason to
behave badly by DESTROYING physical property (books/art) or – as in the case of
Muslims fundamentalists – destroying lives.
YOUR TENDENCY FOR VIOLENT BEHAVIOUR IS NO JUSTIFICATION FOR ME TO NOT
SPEAK MY MIND. GO FIX YOURSELF FIRST.
IF YOUR RELIGION (INCLUDING HINDUISM) BELIEVES IN BOOK DESRTUCTION, I
WILL BE THE ENEMY OF YOUR RELIGION FOR LIFE.
RECOMMENDED WRITERS/THINKERS ON THIS SUBJECT
•
•
•
•
•
•
•

John Milton
J.S. Mill (On Liberty)
Dierdre McCloskey (the discussions about rhetoric)
Noam Chomsky
Christopher Hitchens
Richard Dawkins
Rowan Atkinson
Free Speech Manifesto
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1.3

My views re: Swamy, Rushdie, etc. – and commitment to (almost)
absolute free speech
Source: My blog post.
I've been asked on twitter whether I have defended Taslima Nasreen and
Subramanian Swamy (Harvard incdnt).
Well, I may or may not comment on each and every case of disruption of free speech in India.
Many of my comments I can't readily find (perhaps I commented on FB/ emails, etc.), but
some examples, below
Do artists have license to abuse freedom of expression? (May 18, 2009)
Freedom of expression: a great challenge for India (August 17, 2010)
Raja Rammohun’s fight for freedom of expression in India (November 5, 2010)
The fundamental right to offend (April 14, 2011)
The few (but dangerous) mad Muslims of India and the TOOTHLESS Indian
government (January 21, 2012) [contains a view on Rushdie]
Free speech is ABSOLUTE except for … (well, almost nothing) (October 8, 2011) [contains a
view on Swamy]
Let’s not restrict hate speech, but ruthlessly curb direct threats of violence (June 23, 2012)
etc. And there was an extensive debate re: a play re: Ganesha in Melbourne.
Plus I've got an extensive section on free speech in The Discovery of Freedom.

1.4

Freedom of expression: from my draft manuscript The Discovery of
Freedom
Freedom of expression is a well known pillar of freedom, but rarely it is it
found. Even otherwise free countries like Singapore fail in this regard. British
liberal philosophers were perhaps the first to advocate a strong form of freedom of
expression, perhaps none more eloquently than J.S. Mill in his 1859 essay, On
Liberty. India imbibed many of these ideals during British rule. Despite the
rampant corruption found in the Indian press today (news can be readily
purchased), India does maintain a largely free press.
But India never internalised this concept. Salman Rushdie’s Satanic Verses
and many other books were banned; and the screening of Da Vinci Code prohibited.
The government failed to protect Deepa Mehta during the making of her film,
Water, and D.N.Jha similarly force to publish his book, The Myth of the Holy Cow,
outside India.
I’m not suggesting absolute freedom of expression. Like all other freedoms,
freedom of expression must be closely integrated with accountability. But since
writing something against someone is merely an opinion, not a direct physical
attack, the relevant accountability must be lower than accountability for physical
violence. People can ignore writings they don’t agree with.
In the USA, as Glenn Greenwald has explained:
The government is absolutely barred by the Free Speech clause from punishing
people even for advocating violence. That has been true since the Supreme
Court’s unanimous 1969 decision in Brandenburg v. Ohio, which overturned the
criminal conviction of a Ku Klux Klan leader who had publicly threatened
violence against political officials in a speech.
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The Supreme Court ruled that “except where such advocacy is directed to inciting
or producing imminent lawless action” — such as inciting a mob to burn down a
house or hiring a hit man — “the constitutional guarantees of free speech and
free press do not permit a state to forbid or proscribe advocacy of the use of
force.” [Source]

John Danford explains J.S. Mill’s views on freedom of speech in his book, thus:
What is most clearly outside the bounds of government regulation, according
to Mill, is the realm of speech and opinion. The expression of mere opinions,
Mill argues, can harm no one. The suppression of any point of view is
unjustifiable because to suppress an opinion is to claim a monopoly on truth,
which no one possesses. The power to control the expression of opinion, then,
is illegitimate. “The best government has no more title to it than the worst,”
Mill says. “lt is as noxious, or more noxious, when exerted in accordance with
public opinion, than when in opposition to it. If all mankind minus one were
of one opinion, and only one person were of the contrary opinon, mankind
would beno more justified in silencing that one person, than he, if he had the
power, would be justified in silencing mankind.”
It is not merely unjust to suppress opinions but also unwise or even
dangerous, according to Mill. “The peculiar evil of silencing the expression of
an opinion is, that it is robbing the human race; posterity as well as the
existing generation; those who dissent from the opinion, still more than those
who hold it. If the opinion is right, they are deprived of the opportunity of
exchanging error for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier impression of truth, produced by its
collision with error.” Thus there are two branches to his argument: “We can
never be sure that the opinion we arc endeavoring to stifle is a false opinion;
and if we were sure, stiffing it would be an evil still.”
Mill’s arguments for complete freedom of speech are probably the most famous
portion of On Liberty, and are widely accepted in societies such as the United
States, where the legal system in recent decades has refused to permit oven
democratically elected legislatures to go very far in curtailing speech.
including speech deemed offensive or obscene by a large majority. Of course,
no freedom is absolutely without some limit, and, as Mill himself admitted,
“even opinions lose their immunity when the circumstances in which they are
expressed are such as to constitute their expression a positive instigation to
some mischievous act. An opinion that corn-dealers are starvers of the poor,
or that private property is robbery, ought to be unmolested when simply
circulated through the press, but may justly incur punishment when delivered
orally to an excited mob assembled before the house of a corn-dealer, or when
handed about among the same mob in the form of a placard.” But of course
speech in such a circumstance can readily he considered to be something other
than mere words, and thus to fall into the category of action or conduct, which
Mill concedes may be regulated by society. 1

Given the complexity of the issues involved, demarcating the boundaries of
freedom of expression remains a challenge. Two examples can give us a sense of
the difficulties involved.
Burning the national flag
Consider someone who, convinced that his freedoms have been trampled
upon by the nation, burns the national flag in protest: doesn’t attack anyone, just

1

Danford, John W., Roots of Freedom, Washington: ISI Books, 2000, p.166-167.
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burns the flag. Is that a crime? Certainly it is, in India. The Prevention of Insults
to National Honour Act, 1971 provides for imprisonment of up to three years or
fine, or both, for anyone who (in public view) mutilates, defaces, defiles, disfigures,
destroys, tramples on, or otherwise brings the National Flag into ‘contempt’. I
believe this law is incompatible with liberty.
I do not make this assertion lightly. I claim that the national flag must be
defended with our own life. But on the other hand, no citizen will usually take the
extreme step of burning the flag casually. Such an act signals that something is
wrong. The nation should therefore investigate the cause of the unrest.
The US imparted a lesson in liberty to all nations when it ruled out the
criminalisation of flag burning. In 2006, an amendment to the US Constitution
was proposed to prohibit flag burning, but the US Senate rejected the amendment.
Senator Daniel K. Inouye, who lost an arm in World War II, fighting for USA, said
during the debate that that flag burning ‘is obscene, painful and unpatriotic’, …
‘[b]ut I believe Americans gave their lives in the many wars to make certain that
all Americans have a right to express themselves – even those who harbor hateful
thoughts.’ 2
Such commitment to freedom is uniquely American, it would appear.
Hundreds of its own soldiers die in wars to protect the American flag, but the same
soldiers who risk their lives insist on defending the right of their fellowmen to burn
that flag. That is what they fight for. The national flag is subordinate to the claims
of liberty.
Artistic license?
It has become fashionable for artists and writers, claiming artistic ‘license’, to
insult Islam, Christianity, Hinduism and other religions. But they are wrong; they
have no such license. While an analytic critique of a religion is perfectly legitimate,
vilification and abuse is not. Artists are in no way special, in now way exempt from
the laws of the land. Everyone’s liberty must be subject to the same standards of
accountability. And so artists must exercise self-restraint.
But what about artists who don’t’ restrain themselves? Should we ban their
work or kill them? Clearly not. Three things must happen in the free society:
•

As the saying goes, ‘sticks and stones may break my bones but words will never
hurt me’. We must therefore learn to tolerate others’ opinions, no matter how
tasteless. And if we don’t like a particular artist’s work, we don’t need to go out
of the way to look for it. We must therefore foster forbearance, forgiveness; even
a thick skin.

•

It is legitimate to take offence to some types of art but that offence can be
resolved through a civil suit. The plaintiff can try to prove, for instance, that he
tossed and turned and lost, say, five hours of sleep because of the offensive art.
The court can then compensate the plaintiff for the lost sleep. Class-action suits
could be pursued where a number of people feel offended.

2 Reported in the Washington Post, June 28, 2006, [http://www.washingtonpost.com/wpdyn/content/article/2006/06/27/AR2006062701056.html]
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•

But no matter what an artist does, violence against an artist can never be
condoned. The law must punish violence against any artist; even stupid artists
deserve the protection of the law.

Unfortunately, governments world-wide seem to have formed a habit of
banning books, movies, and even internet blogs, arguing that failure to do so would
endanger public order. That is usually a specious argument. The government’s job
is to ensure freedom of expression and law and order. Just because an unruly crowd
protests and threatens public order doesn’t mean the freedom of the artist can be
reduced.
True, there might be a few instances where a society could reasonably
impose a generic ban on freedom of expression, such as banning nudity in public
places on grounds of protecting common decency. However, situations of this sort
could be resolved by demarcating separate areas for nudists. I’m not advocating
this, but this is one way to deal with the problem. The goal must be to maximise
liberty while minimising demonstrated, proven harm.

1.5

Freedom of expression: a great challenge for India
Source: My blog post.
By Sanjeev Sabhlok (Published in Freedom First, August 2010)
British liberal philosophers were perhaps the first to advocate freedom of expression, none
more eloquently than J.S. Mill in his 1859 essay, On Liberty. India imbibed some of these
ideas during British rule. And despite the corruption rampant in the Indian press – where
news can be readily purchased – we do have a broadly free press.
But we never internalised the idea of liberty. Salman Rushdie’s Satanic Verses was banned
(among many other books since independence). The screening of Da Vinci Codewasprohibited.
Our governments failed to protect Deepa Mehta during the making of her film,Water, and
D.N.Jha was similarly force to publish his book, The Myth of the Holy Cow,outside India.

Our

governments readily cave in to the flimsiest threat from our millions of rabid fundamentalists.
I’m not suggesting that anyone has absolute freedom of expression. That’s not what I’m saying.
All I’m suggesting is that India has to do far more if it wants to become a free society. The
examples below will illustrate how this can be done.
Electoral funding limits
Even a cursory understanding of the concept of liberty will make clear to us that imposing
arbitrary limits on electoral funding is incompatible with liberty. Citizens of the free society
must remain free to conduct any legitimate activity, and in doing so to spend any amount they
wish. We must remain free to fund the religion of our choice or to advertise our products. So
too, nothing should prevent us from spending any amount on our preferred political party or
candidate. After all, freedom of belief in ideas is the most fundamental of all freedoms.
But socialists see red with such a suggestion. They rush in with paternalistic arguments to
prevent people from supporting a political philosophy of their choice. They tell us that the
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Indian voter is a fool, highly susceptible to political advertising. But in reality the Indian voter
displays greater maturity and wisdom than our socialist intellectuals. The Indian voter is smart
enough to listen to all sides (and even take unsolicited gifts from the wealthier candidates) but
vote, in the secrecy of the polling booth, for his own choice.
Setting whimsical limits on electoral expenses is also an act of hypocrisy, for such limits, we
know, are invariably violated – particularly by our major political parties. These totally corrupt
parties not only use crores of rupees of black money but billions of dollars of foreign funds,
stashed away in Switzerland. Fraudulent accounts are then lodged and they pretend that they
have spent within the limit! What a fraud on democracy! Utter hypocrisy.
In brief, all limits of expenditure on political activity must be abolished. Instead, mechanisms
to strongly enforce the disclosure of political receipts and expenditures must be put in place. In
addition, reforms detailed in my book, Breaking Free of Nehru(http://bfn.sabhlokcity.com/),
are needed. If clean money promotes political ideas, even socialism, then we will have nothing
to fear. It is only hypocrisy, use of foreign funds, fraud, and corruption that we must be afraid
of. Let there be honesty. And freedom of expression.
Flag burning
Now consider someone who, upon being convinced that his freedoms have been trampled upon,
burns the national flag in protest. Doesn’t attack anyone, just burns the flag. Is that a crime?
Certainly it is, in India. The Prevention of Insults to National Honour Act, 1971 provides for
imprisonment of up to three years, or fine, or both, for anyone who, in public view, mutilates,
defaces, defiles, disfigures, destroys, tramples on, or otherwise brings the National Flag into
‘contempt’. But I believe this position is entirely contrary to liberty.
I do not make this assertion lightly. I claim that our flag must be defended with our own life.
But on the other hand, no citizen is likely to take the extreme step of burning the flag, casually.
Such an act signals that something is seriously wrong. We would be better off as a nation if we
investigate the cause of the unrest, instead of focusing on the incident of flag burning.
More importantly, we must take a serious lesson in liberty from the US which has ruled outthe
criminalisation of flag burning. In 2006, an amendment to the US Constitution was proposed
by someone to prohibit flag burning. But the US Senate rejected this amendment.
Senator Daniel K. Inouye, who lost an arm in World War II, fighting for USA, said that flag
burning ‘is obscene, painful and unpatriotic’, … ‘[b]ut I believe Americans gave their lives
in the many wars to make certain that all Americans have a right to express
themselves – even those who harbor hateful thoughts.’[1]
Such unequivocal commitment to freedom is what America teaches us. Our heart goes out to
America for clarifying the standard of liberty even on such an evocative issue. Hundreds of its
own soldiers die in wars to protect the American flag, but these very same soldiers insist on
defending the right of their fellowmen to burn that flag. That is why they fight for. For freedom.
The true flag we must fight for is the flag of freedom. The national flag must subordinate its
claims to those of liberty.
Artistic ‘license’
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It has become fashionable these days for artists and writers, claiming artistic ‘license’, to
brazenly insult Islam, Christianity, Hinduism and other religions. But they are wrong in doing
so. They have no such license. While an analytic critique of a religion is fine, vilification and
abuse of a religion is not.
Artists must stop being stupid. They must exercise self-restraint. In no way are they special, or
exempt from the laws of the land. Everyone’s liberty is subject to the same standard of
accountability.
But what about those artists who refuse to exercise self-restraint? What can be done about
them? Should we ban their work or kill them? Clearly not! Three things must happen in the free
society, as outlined below.
First, we must develop a thick skin. As they say, ‘Sticks and stones may break my bones but
words will never hurt me’. We must tolerate others’ opinions, no matter how tasteless.
Second, an offensive piece of art can constitute a civil offence. The plaintiff in such a case will
need to prove that he tossed and turned in bed for, say, five hours because of the offensive art.
The court would compensate the plaintiff for the value of this lost sleep. Class-action suits could
also be lodged against the offending artist.
But third, no matter what happens, there can never be any cause for violence being used against
the artist. The government must put behind bars anyone who browbeats an artist. Even stupid
artists deserve to be protected.
Freedom Team of India
Let’s be clear about this, though, that no existing major political party in India will step forward
to defend our liberties. They are more interested in forcing socialism or Hindutva down our
throat. A political platform focused on the defence of our freedoms is therefore desperately
needed. The Freedom Team of India (http://freedomteam.in/) is working towards such a
platform. Please join or otherwise support FTI. Become a Freedom Partner!

1.6

Religions are like an Emperor without clothes, but don’t want that
to be told!
Source: My blog post.

There seems to be an "offence" industry that has sprung up (just like we have the
poverty industry).
But religions forget that their story is WEAK. VERY WEAK. They have no ground to
walk on.
Even a school child can't ever be satisfied with the absurd stories that religions
expect us to believe.
I'm quoting an extract from Aesop's fable, THE EMPEROR'S NEW SUIT
The good old minister went into the room where the swindlers sat before the
empty looms. "Heaven preserve us!" he thought, and opened his eyes wide, "I
cannot see anything at all," but he did not say so. Both swindlers requested
him to come near, and asked him if he did not admire the exquisite pattern
and the beautiful colours, pointing to the empty looms. The poor old minister
Free Speech Manifesto
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tried his very best, but he could see nothing, for there was nothing to be seen.
"Oh dear," he thought, "can I be so stupid? I should never have thought so,
and nobody must know it! Is it possible that I am not fit for my office? No, no,
I cannot say that I was unable to see the cloth."
"Now, have you got nothing to say?" said one of the swindlers, while he
pretended to be busily weaving.
"Oh, it is very pretty, exceedingly beautiful," replied the old minister looking
through his glasses. "What a beautiful pattern, what brilliant colours! I shall
tell the emperor that I like the cloth very much."
"We are pleased to hear that," said the two weavers, and described to him
the colours and explained the curious pattern. The old minister listened
attentively, that he might relate to the emperor what they said; and so he did.
Here is a very prominent TRUTH that no one can possibly deny: that the "God"
alleged by the various religions is absolutely invisible.
I can't see any God, nor can I (therefore) deny God. The MANY contorted stories of
various religions and their gods are purely unbelievable. I'm entitled, therefore, to
speculate that the stories are the case of the the "invisible clothes" of the Emperor.
Without proof why should I believe?
In the fable, a child pointed out that the Emperor has no clothes, but the Emperor
and his stooges pretended that the child was wrong.
The emperor marched in the procession under the beautiful canopy, and all
who saw him in the street and out of the windows exclaimed: "Indeed, the
emperor's new suit is incomparable! What a long train he has! How well it fits
him!" Nobody wished to let others know he saw nothing, for then he would
have been unfit for his office or too stupid. Never emperor's clothes were
more admired.
"But he has nothing on at all," said a little child at last. "Good heavens! listen
to the voice of an innocent child," said the father, and one whispered to the
other what the child had said. "But he has nothing on at all," cried at last the
whole people. That made a deep impression upon the emperor, for it seemed
to him that they were right; but he thought to himself, "Now I must bear up
to the end." And the chamberlains walked with still greater dignity, as if they
carried the train which did not exist.
Unlike these "smart" people who can "see" the invisible, or "see" the truth of stories
written in books, I DON'T. I can't.
I am like the child who wants to see direct proof. I want even more than that. A
thorough interview with God to check out every "claim" made. Like inquiring into
the truth about Modi.
Unlike most people, I actually use the ONLY instrument of understanding that I have:
my mind.
The point I'm making is that when religions can only offer us a FABLE, how can then
then also demand the right to prevent others from questioning their fable?
ONLY FREE SPEECH CAN ELIMINATE DELUSIONS FROM THIS WORLD.
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Don’t stop the child from speaking.

[1] Reported in the Washington Post, June 28, 2006, [http://www.washingtonpost.com/wpdyn/content/article/2006/06/27/AR2006062701056.html]
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2.

Repeal India’s anti- free speech laws and unban all
books and movies

2.1

India’s anti free-speech laws: an overview
My blog post.
I now propose to explore some of India's anti-free speech laws – of the type which allowed
Hindutva bullies to destroy the Doniger book (this being only one of many either banned or
destroyed in India).
PRETENCE OF FREE SPEECH IN THE CONSTITUTION
Article 19 (1) of the Constitution "guarantees" to citizens six freedoms, the first being the
"right" to freedom of speech and expression (article 19(1) (a)).
But this freedom of speech is not absolute, unlike in the USA (where it has been not as
absolute as one would like it to be, but close enough). Unlike in the American Constitution,
India's Constitution sets out “reasonable restrictions” on free speech.
Article 19(2) allows the State to impose such ‘reasonable restrictions’ in the interests of ‘the
sovereignty and integrity of India’, ‘the security of the State’, ‘friendly relations with foreign
States’, ‘public order’, ‘decency or morality’ or in relation to ‘contempt of court, defamation or
incitement to an offence’.
It is through this article that anti-free speech laws of India get their oxygen. In particular, it is
on the ground of ‘public order’ that India has prohibited and penalized ‘hate speech’.
We have seen here that "offence" is no cause to restrict free speech. However, India has
mastered this lame excuse and created almost impenetrable limitations on free speech.
HATE/ANTI – FREE-SPEECH LAWS
(Here is an extensive discussion of hate laws in India.)
“In the Indian context, … hate speech has primarily been understood … as referring to speech
intended to promote hatred or violence between India’s religious communities. “
1) s 153A IPC makes it an offence to spread communal hate (an offence to promote enmity
between groups "on grounds of religion, race, place of birth, residence, language, caste, or
community or any other ground whatsoever").
The section also prohibits:
• the promotion of ‘disharmony or feelings of enmity, hatred or ill-will’ between different
communities through ‘words, either spoken or written, or by signs or by visible
representations or otherwise’ (section 153A(1)(a));
• acts which are ‘prejudicial to the maintenance of harmony’ between communities, or which
‘disturb or [are] likely to disturb the public tranquility’ (section 153A(1)(b)).
2) s.153B IPC: s 153B prohibits ‘imputations and assertions prejudicial to nationalintegration’. The section criminalises the use of ‘words either spoken or written’, signs, ‘or by
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visible representations or otherwise’ which, inter alia:
• impute to any class of persons (by reason of their membership of a particular community)
an inability to ‘bear true faith and allegiance to the Constitution of India’ or ‘uphold the
sovereignty and integrity of India’ (section 153B(1)(a));
• assert, counsel, advise, propagate or publish that any class of persons, by reason of their
membership in any community, shall be denied or deprived of their rights as citizens of India
(section 153B(1)(b));
• assert, counsel, advice, plead or appeal concerning the obligations possessed by any class
of persons (by reason of their membership in any community), where ‘such assertion,
counsel, plea or appeal causes or is likely to cause disharmony or feelings of enmity or hatred
or ill-will between such members and other persons’ (section 153B(1)(c)).
3) s 295A IPC prohibits ‘deliberate and malicious acts, intended to outrage religious feelings
or any class by insulting its religion or religious beliefs’;
4) s 298 IPC prohibits ‘uttering words, etc, with deliberate intent to wound religious feelings'
5) s.505(1) IPC prohibits ‘statements conducive to public mischief’
6) s.505(2) IPC prohibits ‘statements creating or promoting enmity, hatred or ill-will
between classes’.
7) Under s 66A of the Information Technology Act 2000, publication of material which
‘is grossly offensive or has menacing character’, or which is broadcast, despite being known to
be false, for the purpose of ‘causing annoyance, inconvenience, danger, obstruction, insult,
injury, criminal intimidation, enmity, hatred or ill will’, is prohibited.
The Information Technology (Intermediaries Guidelines) Rules 2011, functioning in addition
to the Act, further expand the capacity of the government of India to prohibit ‘hate speech’.
Significantly, unlike prior ‘hate speech’ provisions, they explicitly prohibit the ‘host[ing],
display, upload[ing], modif[ication], publi[cation], trans[mission], updat[ing], or shar[ing]’ of
any information which, as per clause 3(2)(b) of the Rules, is ‘blasphemous’; such explicit
reference to ‘blasphemy’ is unprecedented.
In addition, clause 3(2)(b) of the Rules prohibit the dissemination of material which is
‘racially [or] racially objectionable’, or ‘otherwise unlawful in any manner whatsoever’, while
clause 3(2)(i) prohibits material which ‘threatens the unity, integrity, defence, security or
sovereignty of India, friendly relations with foreign states, or public order or causes
incitement to the commission of any cognisable offence or is insulting to any other nation.’
8) Unlawful Activities (Prevention) Act, 1967 bans any organisation which violates s
153A, among other such provisions.
I'll commence analysis of these and related laws in the coming days.
ADDENDUM
Also censorship laws:
So far censorship of films in India is concerned, the power of legislation is vested with the
Parliament under Entry 6076 of the Union List (or List I)77 of the Schedule VII of the
Constitution. The States are also empowered to make laws on cinemas under Entry 3378 of
the Sate List (or List II)79 but subject to the provision of the
central legislation. The prime legislation in this respect is the Cinematograph Act, 1952, No.
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37 of 1952, (hereinafter 1952 Act) and the Cinematograph (Certification) Rules, 1983, Gen.
S.R. 381(E) (hereinafter Rules). [Source]
It appears that Pakisan has many similar laws (see this).
Wikipedia entry on this topic.
MISUSE OF THESE LAWS
The colonial-era sedition law, which prohibits any words or representation that can cause
“hatred or contempt, or excites or attempts to excite disaffection” toward the government, has
often been abused. In a landmark ruling in 1962, the Supreme Court said criticism or
comment on government action was protected under the fundamental freedoms of speech
and expression unless there was incitement to violence. Yet cases in which there was no
incitement continue to be filed, as was the case with Aseem Trivedi, whose offence was to
criticise members of Parliament with a political cartoon. In 2010, activist-doctor Binayak Sen
was sentenced to life in prison for sedition for defending the rights of members of the rebel
Maoist movement, though he was never linked to any violence. In Tamil Nadu, the police has
pursued thousands of sedition cases against farmers and fishermen protesting the
construction of a new nuclear plant because of environmental concerns. [Source]

2.2

Repealing the anti-free speech laws of India, eg. s.153 and s.295A
IPC and s66A of IT Act
My blog post.

Free speech was severely restricted even in India's original Constitution. We've seen
how people like Sardar Bhopinder Singh Man and Sardar Hukum Singh argued
vigorously against anti-free speech provisions in the Constitution, but lost.
India's commitment even to this very low level of freedom of speech was further
diluted by the first amendment to the Constitution by Nehru, who panicked when he
was criticised by Romesh Thapar.
Coupled with the DRACONIAN BRITISH LAWS such as 153A and 295A of IPC, India
had virtually no freedom of expression by the early 1950s. [See the separate
analyses on this blog, e.g. this].
Court rulings after that, being influenced often by natural bigotry than any
foundations of justice (particularly in the lower courts) further cost India its basic
liberty of speech.
[But even the highest court found all kinds of reasons to restrict speech: For the first
time before the Supreme Court the constitutionality of censorship under the 1952
Act along with the Rules framed under it was challenged in the case of K.A. Abbas v.
Union of India. The Supreme Court upheld the constitutionality within the ambit of
Article 19(2) of the Constitution and added that films have to be treated separately
from other forms of art and expression because a motion picture is “able to stir up
emotions more deeply than any other product of art”. At the same time it cautioned
that it should be “in the interests of society”. “If the regulations venture into
something which goes beyond this legitimate opening to restrictions, they can be
questioned on the ground that a legitimate power is being abused." source]
Today we have virtually no liberty of speech. Maybe 2 out of 10.
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If one's opinion is likely to be "controversial" it is either censored by a publisher or
self-censored, to avoid potentially violent "retribution" by lumpens from all religious
groups. Or some of these lumpens might choose to use the draconian laws (hence
the gun of the state) to destroy books.
The time has come to repeal all laws that reduce liberty of speech.
ONLY VIOLENCE MUST BE PUNISHED. There is no freedom of speech if it does not
imply a right to offend. What is "freedom of speech" worth if it is only applicable to
"convenient" views?
Offence to 'sentiment' cannot be punished, particularly offence to 'group' sentiment.
Instead of these anti-liberty laws, we may have laws applicable only to the violence
or threat of violence component of existing free speech limitations. All violence
must be SEVERELY punished. Particularly violence that is in response to free
speech.
People should, however, be free to BUY books and destroy these privately: even in a
public place. Let Muslim fanatics BUY as many copies of Satanic Verses that can be
produced by Indian presses working overtime, and destroy them at private
expense. Likewise for Hindus who want to buy and destroy Doniger's book.
But there can be no cause to ask the state to ban any book, or to force (through law)
to destroy a book.
The right to non-violent free speech must be absolute.
I will now compile all recent blog posts into a booklet, to be further improved and
expanded, and to form the basis of a FREE SPEECH MANIFESTO for India.

2.3

Unban all books and movies, etc.
This will be the natural consequence of the lifting of anti- free speech laws in India.

2.4

Sone Ki Chidiya reform agenda: total commitment to free speech
Source: sonekichidiya.in/publications/agenda-for-change/
Don’t tell us what we can or can’t say
India’s heritage is one of free speech, discourse, and tolerance. However, during British rule
we lost much of it and have never recovered since. Draconian sections like s.153A and s295A
of the Indian Penal Code are designed to pander to all kinds of fundamentalist views. The
constitution itself does nothing much to protect free speech.
As a result, Indian press freedom stands at 140th out of 179 nations in the world, a
deplorable state of affairs for what should have been a proud, democratic nation.
We will foster citizen’s rights to absolute free speech. We will assure ourselves, as Indians,
the closest approximation to absolute freedom of speech outside of the USA, if necessary by
introducing a Constitutional amendment. Speech must be free. The only restriction would
relate to civil liability for libel, direct threats or incitement of violence, and reasonable
restrictions on speech for appropriateness of audience (e.g. time-based limitations on TV
programming). Even laws about how national symbols and flag are treated will be reviewed
to bring them into consonance with freedom of speech. The rights of citizens – who express
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their dissent in peaceful ways – are more important and significant than the rights of a
“nation” to protection of its symbols. India must be a free nation, not a nation slave to
images or symbols.
We will repeal any law that curtails freedom of speech (including the IPC sections cited
above and laws like s.66 of the IT Act that make certain online comments an offence or
permit bans and censorship). We will remove all bans on books and movies and prevent
such bans from being imposed in the future. We will also examine ways to democratised
broadcasting services (TV, radio) on payment of market determined fee for the relevant
spectrum which is owned collectively by the people of India.
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3.

History of destruction of free speech in India

3.1

India’s anti free-speech laws: How Macaulay chose to pander to
crazy Indians than to insist on freedom and order
My blog post.
Macaulay, one of the greatest classical liberals and Whigs of all time was presented, while drafting
the Indian Penal Code, with a choice of either moderninsing India's cultural norms or embedding
them in the law, itself. He choose the latter, for reasons he explained at length,

thereby feezing India to a primitive state of medieval, Islamic despotism for ever.
We are now faced with the intricate problem of extracting India from its primitive anti-free
speech laws.
==
EXTRACT from The Globalization of Blasphemy
The Indian Penal Code was drafted in 1837 by the Indian Law Commission under the
chairmanship of the Lord Thomas Babington Macaulay. In theircommentaries, Macaulay and his
fellow commissioners observed that India is “pregnant with dangers” because of a susceptibility to
“religious excitement” peculiar to Muslims and Hindus. It is “a truth which needs no proof” that
there are “many persons of such sensitive feelings among the higher ranks of the Natives of India”
for whom “insults have as great a tendency as bodily injuries to excite violent passion.” They wrote:
A person who should offer a gross insult to the Mahomedian religion in the presence of a zealous
professor of that religion . . . would probably move those whom he insulted to more violent anger
than if he had caused them some severe bodily hurt.
Though they might have viewed a violent response to speech as an unwarranted and unacceptable
breach of public order in principle, the framers adopted a model of Indian temperament that
naturalized it. Judges would use their discretion to determine whether a given expression “would
be likely to move a person of ordinary temper to violent passion, not just any person . . . but a
person of the same habits, manners, and feelings.”
The colonial authorities saw themselves as showing due regard for the sensibilities of the natives
even though they did not share them: “We are legislating for them, and though we may wish that
their opinions and feelings may undergo a considerable change, it is our duty, while their opinions
and feelings remains unchanged, to pay as much respect to those opinions and feelings as if we
partook of them.”
EXTRACT from a book I found on google books (click for larger image) [Codification, Macaulay
And The Indian Penal Code by Wright , Chan , Wing-Cheong Chan, Barry Wright And Stanley Yeo
Wing-Cheong Chan and Barry Wright And Stanley Yeo]
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Note that there is an excellent extract from this book, here. And more, here, on
Macaulay's contribution to the law making systems of the world.
And finally from this.
Macaulay, in his commentary upon the Indian Penal Code, explicitly endorsed this

interpretation of ‘hate speech’ under Indian law, observing that the principle underlying
Chapter XV (prohibiting ‘offences relating to religion and caste’) is that ‘every man should be
suffered to profess his own religion, and… no man should be suffered to insult the religion of
another.’
The importance of ‘hate speech’ laws in the British project of maintaining stability in India
(necessary for the perpetuation of colonial rule), and the extent to which the British perceived
Indian colonial subjects as uniquely vulnerable to religious insults, are made clear by Macaulay’s
commentary on ‘Offences Relating to Religion and Caste’ within the Indian Penal Code:
‘The question[,] whether insults offered to a religion ought to be visited with punishment, does not
appear to us at all to depend on the question whether that religion be true or false… The religion
may be false but the pain which such insults give to the professors of that religion…’
READING
Asad Ali Ahmed, Specters of Macaulay: Blasphemy, the Indian Penal Code, and Pakistan’s
Postcolonial Predicament in Raminder Kaur and William Mazzarella (eds), CENSORSHIP IN
SOUTH ASIA: CULTURAL REGULATION FROM SEDITION TO SEDUCTION, Indiana
University Press, 2009, 173.
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3.2

From s.153A (frying pan) into the fire (s.295A): Muslim fanatics
forced British rulers to destroy free speech
My blog post.
So now we know how the existence of Muslim/Hindu fanatics persuaded even the great classical
liberal Macaulay to impose restrictions.
Neeti Nair has written an excellent description of the circumstances surrounding the

enactment of s.295A of the IPC. The full article, ‘Beyond the 'Communal' 1920s: The Problem
of Intention, Legislative Pragmatism, and the Making of Section 295A of the Indian Penal
Code’, published in Indian Economic Social History Review 2013 50: 317 can be
download here.
I’m providing a few extracts below.
There are a number of well-known actors involved in this, including MK Gandhi, Lajpat Rai and
MA Jinnah. Gandhi started the condemnation of a particular writing but he opposed government
regulation of such bad writing. Lajpat Rai thought the bill ‘retrograde’ although he considered it to
be a ‘necessity’ under the prevailing ‘emergency’. Jinnah defended the IPC section but hoped that it
would secure the ‘very important and fundamental principle that those who are engaged in
historical works, those who are engaged in the ascertainment of truth and those who are engaged
in bona fide and honest criticism of a religion shall be protected’. That did not happen. We got the
worst of all possible laws which has effectively destroyed all possibility of free speech in India.
We are suffering from British India’s failure to insist on liberty and tolerance. The result is ghastly
and unimaginable. Gandhi would have been shocked at the total choking of free speech in India. So
would have Jinnah.
Only Muslim fanatics AND NOW “Hindu” fanatics are able to rejoice. They’ve taken the ENTIRE
country of 1.2 billion people hostage.
Time to put them in their place. Anyone who feels the urge to be violent upon
seeing/reading a piece of paper must be put behind bars.
REPEAL ALL ANTI-FREE SPEECH LAWS OF INDIA.
=====
The failure of s.153 to stop “hate” speech
It was in the summer of 1924 that a pamphlet purporting to describe real events in the life of the
Prophet Muhammad, made its appearance in Punjab. The pamphlet ‘Rangila Rasul’ came to the
attention of a broader readership when it was mentioned by Gandhi in a long article on Hindu–
Muslim unity. The Mahatma complained in Young India:
A friend has sent me a pamphlet called Rangila Rasul, written in Urdu. The author’s name is not
given. It is published by the Manager, Arya Pustakalaya, Lahore. The very title is highly offensive.
The contents are in keeping with the title. I cannot, without giving offense to the reader’s sense of
the fine, give the translation of some of the extracts. I have asked myself what the motive possibly
could be in writing or printing such a book except to inflame passions. Abuse and caricature of the
Free Speech Manifesto
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Prophet cannot wean a Musalman from his faith, and it can do no good to a Hindu who may have
doubts about his own belief. As a contribution therefore to the religious propaganda work, it has no
value whatsoever. The harm it can do is obvious.
With these words Gandhi immediately raised the question of motive in the publication of such
‘literature’.
In late June word came of a ban and prosecution under section 153A of the Indian Penal Code
(hereafter IPC).
In his statement before the court of C. H. Disney, Magistrate First Class, Lahore, the accused
Mahashe Rajpal, publisher of the pamphlet, announced that he had been motivated by a desire for
social reform. For over two years the case dragged through the trial court of the District
Magistrate, then the Sessions Judge and finally the Punjab High Court.
The Judge of the High Court appointed for the case, Justice Dalip Singh, quoted the above extract
from the ruling of the Sessions Judge and added that although the pamphlet was ‘undoubtedly …
nothing more or less than a scurrilous satire on the founder of the Muslim religion…’ he could not
find anything in it that showed ‘it was meant to attack the Mahomedan religion as such or to hold
up Mahomedans as objects worthy of enmity or hatred.’
Dalip Singh felt the subject of a malicious satire on the personal life of a religious teacher was
outside the purview of section 153A. Rajpal was acquitted.
The British were under great pressure from Muslim threats
The case was decided on the 4th of May 1927. The only immediate reaction came from the pulpit of
the Jama Masjid in Delhi: Maulana Mohamed Ali predicted that ‘very serious consequences’ would
follow the acquittal.
A deputation of leading Muslims called upon the Punjab Governor, Malcolm Hailey, to protest
against the High Court ruling. The Governor’s response, widely published and commented upon,
seemed to give a free pass to subsequent Muslim expressions of anger as it sympathised with those
Muslims who felt ‘justifiably offended’ by the pamphlet and felt they had no ‘legal weapon by
which its repetition could be prevented in the future.’ Hailey admitted that the judgement had left
the government ‘much concerned’ for if this type of ‘religious controversy could be carried on with
impunity’ there lay a ‘vista of endless trouble before the public’. He also let on that the government
had consulted their legal advisers on the appropriateness of undertaking a modification of the law,
as Dalip Singh had suggested.
The movement to demand a change in the penal code grew exponentially angrier in the days to
come. When leaders in a series of public meetings in Delhi and Lahore referred to the sharia
permitting death for defamation of the Prophet, members of the Hindu press began
demanding that the preaching of violence be checked.
Maulana Mohamed Ali, who had been extensively quoted for suggesting that ‘… the demand that
the Secretary of State should compel the Judge to resign is … the best illustration of Punjab
humour’ now changed his stance, or at least emphasis, by announcing, to 70,000 Muslims
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assembled at Delhi’s Edward Park facing the Juma Masjid, that only an amendment of the law
could prevent the lives of offenders from being in danger.
[Sanjeev: It is important to point out that this was not just a British doing, but a joint action by
Indians involved in the process]
Non-official elected and nominated legislators would join hands with British officials to amend the
law. By the 1920s colonial law was responding to the pressures of multiple constituencies—
religious communities, as well as particular occupations such as the press, academia and
lawmakers, who were taking crucial responsibility for the broader business of governing a diverse
country.
To begin with, the Home Member J. Crerar proposed the bill as a measure to make ‘a scurrilous
attack upon religion as the substantive matter’ so that it was no longer necessary to have to prove
that feelings of enmity or hatred between different classes had arisen out of the publication in
question for it to come under the law.
The first and most enduring set of objections to this proposal was, in fact raised by members from
across the country. Abdul Haye and Lajpat Rai from the Punjab, M.A. Jinnah and D.V. Belvi of
Bombay, Hari Singh Gour from the Central Provinces and T.A.K. Sherwani from the United
Provinces all complained that the scope of the bill was too wide.
Spelling out the special circumstances that had given rise to this bill, the Punjabi Hindu
representative Lajpat Rai thought the bill ‘retrograde’ although he considered it to be a ‘necessity’
under the prevailing ‘emergency’. He referred to the case of people who criticise their own religion
and pointed out that social reform was closely tied with religious reform; foregrounding the
problem of intention, Rai requested an explanation or change in language so that ‘bona fide
criticism, historical research and all that leads to the interpretation of religious texts in such a way
as to lead to progressive reform in social matters will not be affected’. M. A. Jinnah, too, felt that
the Select Committee to which the bill would be referred, should strive to ‘secure this very
important and fundamental principle that those who are engaged in historical works, those who
are engaged in the ascertainment of truth and those who are engaged in bona fide and honest
criticism of a religion shall be protected’. Jinnah added that on this matter there appeared to be no
difference of opinion between the government and those seated on his side of the House.
Also in agreement with the principle of the bill was Mr S. Srinivasa Iyengar, leader of the
Swarajists in the House who reminded his party that members could vote according to their
individual conscience on the bill. Iyengar invoked Ashoka and declared that ‘tolerance’ had been
‘the law of the land’. Now that conditions had deteriorated, the bill was ‘long overdue’. He felt the
‘considerations of a united nation; the considerations of peace and goodwill…and the opportunity
that we are denied for doing other things when people break each other’s heads’ made it
imperative that the bill, ‘made word-perfect…and consistent with reasonable liberty of the Press,
the people and all sections of the House’ be passed. Iyengar also touched on the larger question of
what constituted religion when he argued that religion had become ‘but a plaything…but a toy and
you use it for the purpose of your secular ambitions and for your secular quarrels and rivalries’. He
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concluded by appealing to the government for their ‘legislative assistance’ because they wanted the
‘sanction of legislation’ to prevent people from ‘profaning the sacred name of religion’.
But what, precisely, was the bill supposed to do? The key to confirming guilt under the new law
would have to be around the ‘intention’ with which an author wrote about ‘religious beliefs’. Hari
Singh Gour pointed out that the penal code already had three other classes of cases dealing with
defamation: of the state, also known as sedition (124A); of a class (153A) and of a person (499 and
500). Was this new law simply about defamation of a new category, that of religion? If that was the
case, Gour argued, perhaps it should be called the law of blasphemy. He also suggested that
‘intention’ had been analysed in two distinct ways: one, an express intention whereby ‘nothing is
said to be done intentionally which is not done with that intention’ and two, a presumed intention
whereby ‘every man is presumed to intend the natural consequences of his act’. Given the
difficulties of the use of the term ‘intentionally’ Gour suggested its replacement with ‘Whoever with
intent…’ This founder Vice Chancellor of Delhi University also spoke strongly for:
Historical writings, of a scientific character, writings even of a polemical character, are not all
punishable and should not be punishable under the new clause or under section 153A of the Indian
Penal Code, because by doing so you would be gagging the expression of free discussion, and I am
perfectly certain that it is the object of the legislature here that there must be the maximum of
personal liberty given to the people of this country to express their views without the fear that they
would be prosecuted merely for an expression of opinion, that their intention may be to improve
other religions, or it may be a mere matter of social reform, or their intention may be merely to
publish the views which are the results of prolonged research.
Pt Madan Mohan Malaviya, a Sanatanist from Allahabad and Jhansi Division, along with several
other members, opposed the motion for the circulation of the bill as he believed it would delay a
measure that was desperately needed. A clear believer, he emphatically spoke for criticism to be
‘reverential, and well considered’. Alluding to the Rajpal case, Malaviya urged that he was ‘less
concerned with the facts of the life of any of these glorious men of the world than with the fact that
millions of my fellow-men hold each of them in reverence’. Malaviya spoke for writings that
appealed to the intellect, rather than the heart… ‘his heart should be left unhurt, it should be
respected, as one would wish his own heart to be respected’.
In a similar emotional vein, K.C. Neogy of Dacca Division admitted that he was ‘ashamed and
pained’ at the circumstances that had made this law necessary. ‘The criminal law of a country is the
index of its civilisation and its social conditions’ and this law would ‘stare us in the face and
proclaim to the world the unhappy relations that subsist between the different communities in our
land’. M.R. Jayakar, from Bombay, invoked Justice Ranade while asserting that the principle
behind the bill had to be kept in mind:
the gist of the offence is an insult to the … religious feelings of the citizen. It is not the gist of the
offence that a prophet is attacked or that an avatar is assailed … when the peace, harmony and
goodwill of the community are disturbed in the name of religion an offence is committed against
the State. It is not an offence against religion.
Jayakar asked that the Home Member ‘regard these manias, as I do, from the point of view of an
Indian, and treat them as a temporary phenomenon’. He also hoped the government would deal
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with the real cause of the problem and would bring in, or allow a non-official member to introduce
a measure that would make sure that ‘each conversion is really a psychological change of faith and
not brought about or in an atmosphere of fraud, deception, promises, threats or even political
considerations’. Jayakar thought that the surge in obnoxious publications attacking one or the
other community was directly related to the rival movements for conversion that were then in
vogue. This kind of legislation could not be a cure; it was merely an ‘expedient measure’.
These heartfelt arguments won the day as a motion to circulate the bill to ascertain, more widely,
the views of all provinces, was defeated. Those in the minority such as D.V. Belvi, M.K. Acharya of
South Arcot and Thakur Das Bhargava of Punjab deplored the ‘breathless haste’ with which this
bill was being sent to the Select Committee; Bhargava and M. S. Aney of Berar also wanted the
initiative for prosecution to lie at the hands of individuals, not a government which they regarded
as biased; and Ram Narayan Singh of Chota Nagpur assailed the government for lacking the
‘courage … strength … [and] sense’ to legislate for civic rights; the ‘religious quarrels’ were merely
another form of false consciousness.
The bill to amend the criminal law went into a Select Committee armed with arguably some of the
best legal minds in the country—these included M.A. Jinnah, Srinivasa Iyengar and N.C. Kelkar.
The principles underlying its amendment emerged out of the discussions in the assembly: The
Select Committee members were particularly concerned to limit the scope of the bill so that it met
with several of the objections already raised. As a result, the substantive part of the amended bill
read:
After section 295 of the IPC, the following section shall be inserted, namely— 295A. Whoever, with
deliberate and malicious intention of outraging the religious feelings of any class of His Majesty’s
subjects, by words, either spoken or written, or by visible representations, insults or attempts to
insult the religion or the religious beliefs of that class, shall be punished with imprisonment of
either description for a term which may extend to two years, or with fine, or with both.
The words ‘deliberate and malicious’ were inserted to ensure that the section would be ‘both
comprehensive and at the same time of not too wide an application’. The bill also came with three
important minutes of dissent. The first, a Joint Dissenting Minute, signed by A. Rangaswami
Iyengar, Arthur Moore, K.C. Roy, N.C. Chunder and N.C. Kelkar, opined that the bill would not
achieve its purpose of deterring people from ‘scurrilous attacks upon religion’.The bill was
deemed to be a ‘regrettable concession to intolerance’; it might even ‘increase
fanaticism because it creates a new offence’. The dissenting members thought the existing
laws were adequate to deal with a breach of peace. The second minute of dissent was a single line
authored by Jinnah suggesting the offence be made non-bailable and the third minute, authored
by N.C. Kelkar, deemed it better if an exception were added to the section. Such an exception
would indicate that:
it would not be an offence under this section to criticize the principles, doctrines or tenets or
observances of any religion, with a view to investigate truth, or improve the condition of human
society, or to promote social and religious reform. Such an exception may seem superfluous, but
would make things quite clear, and be a good guide to the Judge.
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These dissenting minutes encapsulate the contours of the debate that ensued in the legislative
assembly.
One of the main cleavages between those who supported and those who opposed the amended bill
occurred along the lines of occupation. Several members of the press—A. Rangaswami Iyengar of
Tanjore, K.C. Roy of Bengal, B. Das of Orissa felt that the bill did not provide adequate safeguards
to the ‘honest publisher’ and the ‘honest printer’. Supporting such arguments, N.C. Kelkar added
several other classes of people to those who needed protection: the ‘doughty doubter … the diligent
sociologist … the absent-minded philosopher … the mischievous but kindly humourist’. He felt he
would ‘go further and claim protection even for the apparently merciless satirist who uses the knife
but only in the spirit of a surgeon when performing what may be a necessary operation for the
good of society’. Clearly India’s early legislators had a keen appreciation for criticism of many
kinds—from the academic disciplines of sociology and philosophy and the portals of the press to
genres as complex and critical as satire.
In the course of the debate, one of the authors of the joint dissenting minute, K.C. Roy felt that
the bill was inconsistent with the spirit of toleration that had characterized the work
of generations of Englishmen and Indians. Roy argued that existing laws including the
deportation act were sufficient to deal with men responsible for ‘communal disturbances’ in north
India and confined the demand for the bill to a ‘handful of men in the Punjab’. Roy felt that the
bill put a ‘premium on intolerance and bigotry’ and did not at all think the bill was a
‘progressive measure’.
Another dissenter, D.V. Belvi, addressed the limits of legislation and called on his fellow legislators
to recognise that they were ‘legislating for many crores of people’. He questioned if they could
genuinely call themselves ‘democrats’ when the bill had not yet been translated into the various
vernaculars or circulated among the various provinces. Belvi proceeded to quote his favourite
political philosopher Edmund Burke on ‘the consistency of those democrats who, when they are
not on their guard, treat the humbler part of their community with the greatest contempt’ and
reminded them that the Official Secrets Act had been rushed through the Imperial Legislative
Council in just a few hours. Although not a member of the press, Belvi referred to the large-scale
denunciation of the bill in the leading newspapers and suggested that the ‘opinions of
people who educate the public’ also be taken seriously.
Others who strongly disagreed with the purposes of the bill included B.P. Naidu of Guntur and B.
Das of Orissa. Naidu thought this was a piece of ‘panicky legislation’ that would deal a
‘death-blow to religious and historical research’. B. Das predicted that ‘classic books’
would not be published in India if this bill became law; there would be ‘no real discussion of
religious questions, even if they be purely historical’…this was a ‘thoroughly bad piece of
legislation’. Das also predicted that the bill would lead to further controversies by followers of
various sects and of ‘Gurus, bogus Gurus, of bogus Avatars scattered all over India’.
Section 295A of the IPC was originally introduced to protect the ‘feelings’ of the ‘ordinary citizen’
from those who, ‘with deliberate and malicious intention’ insulted or attempted to insult the
religious beliefs of any class of His Majesty’s subjects. In the eighty-five years since, section 295A
has been used to intimidate a wide range of authors and artists.
The sorry saga of s.295A
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This Wikipedia page shows how frequently this section has been used in India to muzzle free
speech.
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4.

Indian advocates of absolute free speech

4.1

Hinduism stands for ABSOLUTE free speech
Source: My blog post.
I’m compiling a few (a very few!) of the many sources/arguments that confirm the
commitment of Hinduism to ABSOLUTE free speech. Please send me as many links/sources
as you can, to bolster this post.
No culture of book burning in India
It is true that books that people did not agree with were not necessarily preserved through the
oral tradition, but there is no record (to the best of my knowledge) of systematic book
burning/ destruction in Hinduism.
Open-ness to ideas expressed in Rig Veda
The Rig Vedas state clearly: “Let noble thoughts come to us from all sides.”
Pedants might argue that this applies only to “noble” ideas, not to “ignoble” ones, but a
broader analysis of the Indian tradition shows that this applied to ALL ideas, regardless of
their pre-judged merit.
Hinduism is not doctrinaire: you get to pick your own path
A long time ago I studied Tantra for an article I wrote. I was amazed at the varieties of beliefs
in Hinduism. Hinduism is not a doctrinaire religion and allows all kinds of beliefs. As Jeff
Spinner-Halev notes (Hinduism, Christianity, and Liberal Religious Toleration, in Political
Theory, Vol. 33, No. 1 (Feb., 2005), pp. 28-57):
Religious affiliation is not a matter of belief-the Hindu can believe whatever she likes-but of
social belonging.20 You can decide that you will not give offerings to a particular Hindu god;
you can even announce that you do not believe that the Hindu deities exist, and still remain a
Hindu. You can celebrate Christmas and remain a Hindu or you can pray with Muslim Sufi
saints and remain a Hindu, as many do. Since Hinduism, like many Asian religions, has no
doctrine to keep pure, it easily incorporates rituals of other traditions within it (though
leaving behind certain practices is another matter).
Full-fledged alternative world views, e.g. religious ‘fictions’ and atheism
This is one of the most interesting aspects of Hinduism. My father often talks about the
Mahabharata being a story devised to illustrate key aspects of the Vedas. This idea, that
ancient sages of India created religious stories deliberately, with a view to illustrating key
spiritual or moral points, is uniquely Indian. The gap between belief, logic and fiction is
seamlessly traversed, and all options to analyse or present a message, considered valid.
Salman Rushdie said in a recent talk:
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“S. Radhakrishnan would talk about how many of the earliest texts of Hinduism do not
contain the idea of the existence of God; and contemporaries of the Buddha, quoted also in
this article, would say that there is no other world than this one, and would deny the idea of a
divine sphere. So again, in the oldest parts of Indian culture, there is an atheistic tradition in
which the ideas of blasphemy and heresy have no meaning because there is no divinity to
blaspheme or be heretic against. This is our culture. This is not an imported culture. It's not
alien to the Indian tradition. This is the Indian tradition, and those who say it's not are the
ones who deform that tradition.
These ancient sages thought, and I think, that God is an idea that men invented to explain
things they didn't understand. Or to encapsulate wisdoms that they wanted to capture. That
Gods in fact are fictions. So when there's an attack by Gods or their followers on literature it's
as if the fans of one work of fiction were to decide to attack another fiction. [Source]
Specific commitment to free speech in Natya Shastra
Here’s Salman Rushdie telling us a nice little story from Natya Shastra:
TRANSCRIPT:
But the Indian tradition also includes from its very earliest times, very powerfuldefences of
free expression. When Deepa Mehta and I were working on the film of Midnight's Children,
one of the things that we often discussed was a text dear to our hearts, the Natya Shastra. In
the Natya Shastra we see the Gods being a little bit bored in heaven and deciding they
wanted entertainment. And so a play was made, about the war between Indra and the Asuras,
telling how Indra used his mighty weapons to defeat the demons. When the play was
performed for the Gods, the demons were offended by their portrayal. The demons felt that
the work insulted them as demons. That demonesswas improperly criticized. And they
attacked the actors; whereupon Indra and Brahma came to the actors' defence. Gods were
positioned at all four corners of the stage, andIndra declared that the stage would be a space
where everything could be said and nothing could be prohibited.
So in one of the most ancient of Indian texts we find as explicit and extreme a defence of
freedom of expression as you can find anywhere in the world. This is not alien to India. This is
our culture, our history and our tradition which we are in danger of forgetting and we would
do well to remember it [Source].
Aṣṭāvakra (in Ramayana and Mahabharata) as example of why not to stop free
speech
Ashtavakra was in the time was tretayuga, before Rama’s birth. He refuted his father when he
was pronouncing some shlokas in the Vedas wrongly. His father was so angry that he cursed
him to become wrongly shaped at eight ocations in the body and hence the name Ashtavakra.
But the irony is that the same Ashtavakra had to save his father when he was held captive by
Varuna. This was perhaps one of the last cited cases where freedom of speech had been
curtailed. [I've paraphrased from Harsha's blog post: Source]
Note: Such liberty was not available to Sudras and Dalits
The above applied largely to the higher castes. Sudras and Dalits did not always have this
freedom.
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I won’t go into details of this issue at the moment (that’s a separate topic altogether), but it
can be said that in principle, Hinduism is committed firmly to absolute freedom of
speech.
ADDENDUM
Deepak Sharma's analysis
"Hinduism" is much more resilient and tolerant than the behavior of the censors would lead
one to believe. In fact there is a "Hindu" tradition that embraces texts that conflict with its
fundamental doctrine. The Mādhva school of Vedānta, founded in the 13th century by
Madhvācārya, thus considers mohaśāstras (confusing texts), which conflicted with Mādhva
doctrine, to be canonical and an integral component of its system. In
hisMahābhāratatātparyanirṇaya, a commentary on the Mahābhārata, Madhvācārya, states:
The śāstras [texts] whose meaning is confusing are made by the servants of Hari [i.e. Viṣṇu].
Because these [śāstras] have been described as unacceptable [they] guide theasuras(demons)
to hell. As these texts are composed by Śiva etc. by the order of Viṣṇu…[1]
In a subsequent passage Madhvācārya again states that Viṣṇu is responsible for these texts:
I [Viṣṇu] emit this confusion that will confuse people. You, Oh Rudra, Oh Strong Armed One,
cause the confused śāstra to be composed. Show those false [śāstra], Oh Powerful One. Make
[your] Self renowned and conceal me." This is stated in the words of the Vārāha Purāṇa and
similarly in the Brahmāṇḍa Purāṇa.[2]
Madhvācārya thus includes texts that conflict with his doctrine as vital components of his
system. They are texts that serve a purpose for those who are easily deluded and who are not
destined for mokṣa (release from the cycle of birth and rebirth). They also place any text that
conflicts with Mādhva theology within the Mādhva narrative, thereby explaining away their
danger. The texts, then, when contextualized, are thus neither prohibited nor harmful. If a
person were to read them and were to be convinced by them then it would prove that the
person is destined to hell and will not achieve mokṣa.
From this it would follow that texts like Ramanujan's essay exist by the grace of God (i.e.
Viṣṇu). Such texts, moreover, delude those who are meant to be deluded. For that matter
Ramanujan's existence itself is at the pleasure of Viṣṇu himself.

4.2

Kaulitya advocated the freedom to offend, although his support for
free speech left much to be desired
Source: My blog post.

Here's an extract from The First Great Political Realist: Kautilya and His Arthashastra
by Roger Boesche [Source]
==
Kautilya sought to curtail severely what we would call the right to free speech. "A
person deserves the lowest fine (for violence)," he wrote, "for reviling his own
country and village, the middle fine for reviling his own caste or corporation, and the
highest for reviling gods and sanctuaries." (A.3.18.12, 247)
It is unclear how strictly this was enforced, because Kautilya apparently approved of
actors making fun of almost anything. "[Actors] may, at will, entertain by making
fun of the (customs of) countries, castes, families, schools and love-affairs."
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(AA.1.61, 258) This approval of humor and entertainment is rare in the Arthashastra,
which is almost always a somber and serious book. Above all, one must not criticize
the king. "He shall cause the tongue to be rooted out of one who reviles the king or
divulges secret counsel or spreads evil news (about the king)." (A.4.11.21, 285)
Further:
In his delightful reading of the Arthashastra, Sibaji Bandyopadhay alerts us to the
myriad restrictions that existed to control Kusilavas (the term for entertainers which
included actors, dancers, singers, storytellers, minstrels and clowns). These
regulations ranged from the regulation of their movement during monsoon to
prohibitions placed on them, ensuring that they shall not “praise anyone excessively
nor receive excessive presents”. While some of the regulations appear harsh and
unwarranted, Bandyopadhay says that in contrast to Plato's Republic, which
banished poets altogether from the ideal republic, the Arthashastra goes so far as
to grant to Kusilavas what we could now call the right to offend. Verse 4.1.61 of
the Arthashastra says, “In their performances, [the entertainers] may, if they so
wish, make fun of the customs of regions, castes or families and the practices or love
affairs (of individuals)”. [Source]
I'd like to empahsise that I do not support all of what Kautilya stood for. He was a far
greater analyst of liberty/economics than almost anyone in India today, but perhaps
his circumstances made him deviate from even greater liberty.

4.3

BJP/VHP/Sangh Parivar are Muslims /Christians who pretend to be
“Hindu”
Source: My blog post.
An amazing phenomenon has come into India over the past few decades: there are bunch of
people who have forgotten everything about India's glorious philosophical past, and started
COPYING the worst elements of Islam and Christianity.
We know that Christianity was the WORST "religion" of the world for nearly 2000 years.
Almost no religion comes even close to it in terms of intolerance. Burning books, burning
anyone with a different view – these were regularly practiced in this "religion".
Only after many determined attacks against its brutality, including from people like Locke
and Voltaire, did Christianity become a somewhat civilised religion. Even in the 20th century,
it was deeply involved in the killing of millions of people, including in Nazi Germany.
Similarly, Islam has a troubled history. Although liberal in its foundations, it grew
increasingly intolerant and book burning was part of its regular practice.
Therefore there is no surprise when we hear of Muslims going on a rampage against anyone
they don't like.
These monothesitic religions are intellectual dead-ends. There is no life/fertility of thought in
them.
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Christianity led to the Dark Ages where the light of science was completely blocked for 1000
years. Without non-believers like Newton, Europe would have remained in the Dark Ages for
ever.
Similarly, Islam could NEVER have produced any of the discoveries of modern science on its
own. Oil would have remained below the ground on which they lived like barbaric, uncouth
tribals interested only in loot and plunder.
These are the 'dark' religions of mankind. No light of knowledge can shine through them into
the human mind. Either you believe in their 'books', or you are an apostate.
Not so was India.
Hinduism (by which I mean the entire conglomeration of philosophies and schools of
thoughts of ancient India) was an OPEN 'religion'.
Everything was up for discussion/debate. NO BOOK WAS EVER BURNT OR DESTROYED
IN INDIA.
Till recently.
Recently a bunch of Muslims and Christians, calling themselves "Hindu" and leading
organsations called "Vishwa Hindu Parishad", BJP and the like, have started destroying
Hinduism from within. Like a Trojan Horse.
These Muslims and Christians are aping the WORST characteristics of Christianity and Islam
and have commenced the destruction of books.
I object to these people who want to destroy Hinduism as I know it.

4.4

Raja Rammohun’s fight for freedom of expression in India
Source: My blog post.
Continuing my discussions on the key contribitions of India's great classical liberal, Raja
Rammohun Roy, here is an extract from The Life and Letters of Raja Rammohun Roy [Word
version here]. The selection outlines his fight for freedom of expression in India. Note that his
arguments precede J.S. Mill's essay, On Liberty and must rank as a landmark in mankind's
search for liberty.
==EXTRACT==
At the celebration of the death anniversary of the Raja on 27th, September, 1904, The Hon’ble
Babu Surendra Nath Banerjee said, in the course of a speech: “Let it be remembered that
Rammohun was not only the Founder of the Brahmo Somaj and the pioneer of
all social reform in Bengal, but he was also the Father of constitutional agitation
in India.”
Before the time of Rammohun Roy’s public activities in Calcutta there was no
glimmering of a political life in the country. People had no conception of their
civil rights and privileges; nobody ever thought of approaching Government to
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make known their grievances and ask for redress. Raja Rammohun Roy was the
first to enunciate the rights and privileges of the people, and in the name of the
nation to speak to the Government of their duties and responsibilities as the
sovereign power.
The first stand made by the people of India in defence of their civil rights was when Raja
Rammohun Roy, in his own name and in the name of five of his friends, submitted
amemorial to the Supreme Court in Calcutta, on the 31st March, 1823 against the
Ordinance of the then acting Governor General, Mr. Adarn, prescribing that
thenceforth no one should publish a newspaper or other periodical without
having obtained a licence from the Governor General in Council.” The conception
as well as the execution of the memorial was Rammohun Roy’s own. Miss Collet has justly
said of the memorial, “it may be regarded as the Areopagitica of Indian history. Alike in
diction and in argument, it forms a noble landmark in the progress of English culture in the
East.”
Whether for cogent reasoning or for convincing appeal the memorial could
hardly be excelled. It would do credit to any statesman of any age. With a broad,
liberal, farsighted statesmanship it enumerates the inestimable blessings of a
free press both for the rulers and the ruled.
EXTRACT FROM RRR'S MEMORIAL TO THE SUPREME COURT
"After this Rule and Ordinance shall have been carried into execution, your memorialists are
therefore sorry to observe, that a complete stop will be put to the diffusion of
knowledge and the consequent mental improvement now going on, either by
translations into the popular dialect of this country from the learned languages
of the east, or by the circulation of literary intelligence drawn from foreign
publications. And the same cause will also prevent those Natives who are better versed in
the laws and customs of the British Nation from communicating to their fellow subjects a
knowledge of the admirable system of Government established by the British and the peculiar
excellencies of the means they have adopted for the strict and impartial administration of
justice.
Another evil of equal importance in the eyes of a just Ruler is that it will also preclude
the natives from making the Government readily acquainted with the errors and
injustice that may be committed by its executive officers in the various parts of
this extensive country; and it will also preclude the Natives from communicating
frankly and honestly, to their Gracious sovereign in England and his Council, the
real condition of His Majesty’s faithful subjects in this distant part of his
dominions and the treatment they experience from the local Government; since
such information cannot in future be conveyed to England, as it has been, either by the
translations from the Native publications inserted in the English newspapers printed here and
sent to Europe or by the English publications which the Natives themselves had in
contemplation to establish, before this Rule and Ordinance was proposed. After this sudden
deprivation of one of the most precious of their rights which has been freely
allowed them since the establishment of the British power, a right which they are
not, cannot be, charged with having ever abused, the inhabitants of Calcutta would be
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no longer justified in boasting … that they are secured in the enjoyments of the
same civil and religious privileges that every Briton is entitled to in England.”
When this memorial was rejected by the Supreme Court, the Raja prepared a fresh memorial
to be submitted to the King. Miss Collet has characterised this latter as “one of the noblest
pieces of English to which Rammohun put his hand. Its stately periods and not less stately
thought recall the eloquence of the great orators of a century ago. In a language and style for
ever associated with the glorious vindication of liberty it invokes against arbitrary exercise of
British power the principles and the traditions which are distinctive of British history.” It was
really a marvellous production, considering the age and the circumstances under which it was
written. But it had produced no better results than its predecessor.
The Privy Council in November, 1825, after six months’ consideration declined to comply with
the petition.
As a final protest, Rammohun Roy stopped his weekly Urdu paper, Miratul
Akhbar, declaring his inability to publish it under what he considered degrading
conditions.
In 1827 Rammohun Roy made another spirited protest against the illiberal policy of the
Government, which reveals his ever wakeful solicitude for the rights of his
countrymen as well as his deep political insight.

4.5

Gandhi on ABSOLUTE freedom of speech
Source: My blog post.
FREE SPEECH AS AN ELEMENTARY RIGHT
"The person of a citizen must be held inviolate. It can only be touched to arrest or to
prevent violence" [Young India, 24 April 1930]
Indians like others ought to be allowed "free speech" etc. as these are fundamentals of
British Constitution." [1895, Source]
"The present struggle is not so much to right the Punjab and Khilafat wrongs, much less
for swaraj. We are now fighting for the elementary rights of free speech and freedom to
form associations [Young India, 5 January 1922]
"Individual freedom alone can make society progressive. If it is wrested from him, he
becomes an automation and society is ruined. No society can possibly be built on a denial
of individual freedom. It is contrary to the very nature of man." [Harijan, 3 February 1942]
(cited here)
"the elementary rights of free speech, free association and free Press" [Source]
"The immediate task before the country, therefore, is to rescue from paralysis freedom of
speech, freedom of association andfreedom of the Press." [Source]
"Freedom of speech of the individual is the foundation of Swaraj" [Young India, 24 August
1945] (cited here)
"Freedom of speech and pen is the foundation of swaraj" [Harijan, 29-9-1940]
FREE SPEECH IN BRITISH INDIA WAS INSUFFICIENT
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"the Punjab Government cannot tolerate free speech." [Source]
"Reading is trying to emasculate India by forcibly making free speech and popular
organization impossible." [Source]
"aroused mixed feelings of surprise and regret amongst all those who hold the democratic
rights of fair criticism and free speech dear." [Source]
"There is no freedom of speech in British India much less in Native States."
[19.03.1941 Source]
"Free speech has been stifled. Goondaism is being practised in the name of law and
order." [Source]
CONCLUSION
Although Gandhi often objected to hate speech, he never asked the Government to step
in. He was all in favour of self-restraint and civilised discourse.
It is a pity that Gandhi did not comment on s.153 and s 295A of IPC. It would have been
very helpful to India had he thoroughly condemned such laws.

4.6

Sardar Hukum Singh fought for our liberty in the Constituent
Assembly against anti-free speech provisions
Source: My blog post.

In India's Constituent Assembly Sardar Hukum Singh advocated ABSOLUTE freedom
of speech (article 13 referred to in the speech became the final article 19)
==
Sardar Hukum Singh (East Punjab: Sikh): Mr. Vice-President, Sir, I beg to move:
"That clause (2), (3), (4), (5) and (6) of article 13 be deleted."
Sir, in article 13(1), sub-clauses (a), (b) and (c),they give constitutional protection to
the individual against the coercive power of the State, if they stood by themselves.
But sub-clause (2) to (6) of article 13 would appear to take away the very soul out of
these protective clauses. These lay down that nothing in sub-clauses (a),(b), (c) of
article 13 shall effect the operation of any of the existing laws, that is, the various
laws that abrogate the rights envisaged in sub-clause (1) which were enacted for the
suppression of human liberties, for instance, the Criminal Law Amendment Act, the
Press Act, and other various security Acts.
If they are to continue in the same way as before, then where is the change
ushered in and so loudly talked of?
The main purpose of declaring the rights as fundamental is to safeguard the
freedom of the citizen against any interference by the ordinary legislature and the
executive of the day.
The rights detailed in article 13(1)are such that they cannot be alienated by any
individual, even voluntarily. The Government of the day is particularly precluded
from infringing them, except under very special circumstances.
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But here the freedom of assembling, freedom of the press and other freedoms
have been made so precarious and entirely left at the mercy of the legislature that
the whole beauty and the charm has been taken away.
It is not only the existing laws that have been subjected to this clause, but the State
has been further armed with extraordinary powers to make any law relating to
libel, slander etc. It may be said that every State should have the power and
jurisdiction to make laws with regard to such matters as sedition, slander and libel.
But in other countries like America it is for the Supreme Court to judge the matter,
keeping in view all the circumstances and the environments, and to say whether
individual liberty has been sufficiently safeguarded or whether the legislature has
transgressed into the freedom of the citizen. The balance is kept in the hands of the
judiciary which in the case of all civilized countries has always weighed honestly and
consequently protected the citizen from unfair encroachment by legislatures.
But a curious method is being adopted under our Constitution by adding these
sub-clauses (2) to (6). The Honourable Mover defended these sub-clauses by
remarking that he could quote at least one precedent for each of these restrictions.
But it is here that the difference lies, that whereas in those countries it is the
judiciary which regulates the spheres of these freedoms and the extent of the
restrictions to be imposed, under article 13, it is the legislature that is being
empowered with these powers by sub-clauses (2) to (6).
The right to freedom of speech is given in article 13(1)(a), but it has been restricted
by allowing the legislature to enact any measure under 13(2),relating to matters
which undermine the authority or foundation of the State; the right to assembly
seems guaranteed under 13(1)(b), but it has been made subject to the qualification
that legislation may be adopted in the interest of public order–13(3). Further under
13(4) to13(6), any legislation restricting these liberties can be enacted "in the
interest of the general public".
Now who is to judge whether any measure adopted or legislation enacted is "in
the interest of the general public" or "in the interest of public order", or whether it
relates to "any matter which undermines the authority or foundation of the
State"? The sphere of the Supreme Court will be very limited. The only question
before it would be whether the legislation concerned is "in the interest of the public
order". Only the bona-fides of the legislature will be the main point for decision by
the Court and when once it is found by the court that the Government honestly
believed that the legislation was needed "in the interest of the public order", there
would be nothing left for its interference.
The proviso in article 13(3) has been so worded as to remove from the Supreme
Court its competence to consider and determine whether in fact there were
circumstances justifying such legislation. The actual provisions and the extent of the
restrictions imposed would-be out of the scope of judicial determination.
For further illustration we may take the law of sedition enacted under 13(2). All that
the Supreme Court shall have to adjudicate upon would be whether the law enacted
relates to "sedition" and if it does, the judiciary would be bound to come to a finding
that it is valid. it would not be for the Judge to probe into the matter whether the
actual provisions are oppressive and unjust. If the restriction is allowed to remain as
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it is contemplated in 13(2), then the citizens will have no chance of getting any law
relating to sedition declared invalid, howsoever oppressive it might be in
restricting and negativing the freedom promised in 13(1)(a). The "court" would be
bound to limit its enquiry within this field that the Parliament is permitted under the
Constitution to make any laws pertaining to sedition and so it has done that.
The constitution is not infringed anywhere, and rather, the draft is declaring valid in
advance any law that might be enacted by the Parliament–only if it related to
sedition. Similar is the case of other freedom posed in article 13(1) but eclipsed
and negatived in clauses (2) to (6).
It may be argued that under a national government, the legislature, representative
of the people and elected on adult franchise, can and should be trusted for the safe
custody of citizens' rights. But as has been aptly remarked, “If the danger of executive

aggression has disappeared, that from legislative interference has greatly increased, and it is
largely against this danger that the modern declarations of fundamental rights are directed, as
formerly they were directed against the tyranny of autocratic kings."

The very object of a Bill of Rights is to place these rights out of the influence of the
ordinary legislature, and if, as under clauses (2) to (6) of article 13, we leave it to this
very body, which in a democracy, is nothing beyond one political party, to

finally judge when these rights, so sacred on paper and glorified as
Fundamentals, are to be extinguished, we are certainly making these
freedoms illusory.

If the other countries like the U.S.A. have placed full confidence in their Judiciary
and by their long experience it has been found that the confidence was not
misplaced, why should we not depend upon similar guardians to protect the
individual liberties and the State interests, instead of hedging round freedom

by so many exceptions under these sub-clauses?
Sir, I commend this amendment to the House.

4.7

Sardar Bhopinder Singh Man also fought for our liberty in the
Constituent Assembly against anti-free speech provisions
Source: My blog post.

Further to this, here was another fighter for liberty.
Sardar Bhopinder Singh Man (East Punjab: Sikh): *[Mr.Vice-President, I regard
freedom of speech and expression as the very life of civil liberty, and I regard it as
fundamental. For the public in general, and for the minorities in particular, I attach
great importance to association and to free speech. It is through them that we can
make our voice felt by the Government, and can stop the injustice that might be
done to us.
For attaining these rights the country had to make so many struggles, and after a
grim battle succeeded in getting these rights recognised. But now, when the time
for their enforcement has come, the Government feels hesitant; what was deemed
as undersirable then is now being paraded as desirable. What is being given by one
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hand is being taken away by the other. Every clause is being hemmed in by so
many provisos.
To apply the existing law in spite of change conditions really amounts to trifling

with the freedom of speech and expression.

From the very beginning we have stood against the existing laws, but now
you are imposing them on us. [Sanjeev: The BRITISH ANTI-FREE SPEECH LAWS
WERE IMPOSED ON INDIA AND MADE EVER STRONGER, TILL TODAY NO LIBERTY
REMAINS IN INDIA]
You want to continue the old order so that there should be no opportunity of a trial,
of putting up defence and of an appeal. If a meeting is held, then for breaking it up
lathis may be used, and people may be put into jail without trial; their organisations
may be banned and declared illegal.
We do not like this shape of things.
If you want to perpetuate all that, then I would like to say that by imposing all
these restrictions you are doing a great injustice.

4.8

Somnath Lahiri protested in the Constituent Assembly against
massive powers to government against citizens – more than the
British had
Source: My blog post.
This is a fascinating speech in the Constituent Assembly. Clearly MANY people were VERY
unhappy with the hopelessly truncated "fundamental rights" in the constitution. The chicken have
all come home to roost now. Or to use another worn cliche, the horse of liberty has bolted.
India will increasingly become an Islamic slave nation. Islamic, because the FEAR of Islamic
terrorists and mad men looms high in the minds of those who fear liberty of speech. And now,
ISLAMIC HINDUS (BJP/VHP, etc.) have joined the bandwagon of those who oppose freedom of
speech.
Mr. Somnath Lahiri (Bengal: General): I feel that many of these fundamental rights have been
framed from the point of view of a police constable and many such provisions have been
incorporated. Why? Because you will find that very minimum rights have been conceded
and those too very grudgingly and these so-called rights are almost invariably
followed by a proviso.
Almost every article is followed by a proviso which takes away the right almost completely, because
everywhere it is stated that in case of grave emergency these rights will be taken away. Now, Sir,
what constitutes a 'grave emergency' God alone knows. It will depend on the executive obtaining at
a particular period of government. So, naturally anything that the party in power or the executive
may not like would be considered a grave emergency and the verymeagre fundamental
rights which are conceded in this resolution will be whittled down.
I should like to mention one or two things as examples. What should be our conception of
fundamental rights? Apart from the knowledge that we can gather from the experience of other
countries, there is also the knowledge born out of our own experience, that is, there are certain
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rights which we have been denied in the past by an alien and autocratic government. We have
come up against those difficulties. We want to incorporate every one of those rights which our
people want to get.
One vital thing which our people have been suffering from in the past has been the curtailment of
the liberty of the press by means of securities and by other methods. The press has been crushed
completely. This is a thing against which every patriotic Indian is up in arms, including every
congressman, and, therefore, in his heart of hearts every Indian feels that in a free India in order
that people may feel freedom and act up to it, there should not be such drastic curtailment of
liberties of the press. But what do we find? There is not even a mention of the liberty of the
press in this whole list of fundamental rights submitted by the Committee, except a solitary
mention made at one place that there will be liberty of expression. Sir, this is something which
goes against our experience and must be protected.
That is why I am constrained to say that these are fundamental rights from a police constable's
point of view and not from the point of view of a free and fighting nation. Here whatever right is
given is taken away by a proviso. … here we find that none of the existing provisions of the
powers of the executive has been done away with; rather in some respects those powers are sought
to be increased.
And if some of the amendments are passed–specially that of Sri Rajagopalachariar– it will in
certain cases be even worse than the conditions obtaining at present. I will give one
example. Here according to Patel a seditious speech is a punishable crime. If I say at any time in
the future, or the Socialist Party says, that the Government in power is despicable, Sardar Patel, if
he is in power at that time, will be able to put the Socialist Party people and myself in jail,
though, as far as I know, even in England a speech, however seditious it may be, is
never considered a crime unless an overt act is done.
These are the fundamental bases of the fundamental rights of a free country, but here a seditious
speech also is going to be an offence; and Sri Rajagopalachariar wants to go further. Sardar Patel
would punish us if we make a speech, but Rajaji would punish us even before we have made the
speech. He wants to prevent the making of the speech itself if in his great wisdom he thinks that
the fellow is going to make a seditious speech. [Source]

4.9

K M Munshi’s defence of freedom of speech
Source: My blog post.

I have written about KM Munshi (who joined Swatantra Party) here. Here's an
extract regarding his defence of freedom of speech in the constituent assembly.
Initially, one of the grounds proposed under Article 13 (2) was sedition but it was not
finally approved. Advocating for the deletion of the same, K.M. Munshi, Member of
the Drafting Committee, opined:
Our notorious Section 124A of Penal Code was sometimes construed so widely that I
remember in a case a criticism of a District Magistrate was urged to be covered by
Section 124A. But public opinion has changed considerably since and now that we
have a democratic Government, a line must be drawn between criticism of
Government which should be welcome and incitement which would undermine the
security or order on which civilized life is based, or which is calculated to overthrow
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the State. Therefore the word ‘sedition’ has been omitted. As a matter of fact the
essence of Democracy is criticism of Government. The party system which
necessarily involves an advocacy of replacement of one Government by another is
its only bulwark; the advocacy of different system of government should be
welcome because that gives vitality to a democracy. [Source]

4.10 Mahboob Ali Baig fought for our liberty in the Constituent Assembly
against anti- free speech provisions
Source: My blog post.

I chanced upon this article (which I've not yet read in full) and was delighted to come
across a MUSLIM INDIAN LEADER who fought against anti- free speech restrictions in
India's Constitution.
"Mahboob Ali Baig went ahead to compare the situation with the German
Constitution under Adolf Hitler, where Fundamental Rights were subjected to the
provisions of law made by the legislature."
This is what he said:
This means the citizens could only enjoy those rights which the legislature would
give them, permit them from time to time. That cuts at the very root of Fundamental
Rights and the Fundamental Rights cease to be fundamental.
[Need to double check the cited source, but appears correct at first sight]
It is crucial that we dig out the writings of these FREEDOM FIGHTERS (as opposed to
POWER SEEKERS) and circulate them as part of an Indian Freedom Manifesto.
Any young thinkers willing to do this homework? Please spare your time to go to
National Archives and dig around in the writings of these people. Step 1: find out the
whereabouts of Prof. Subhradipta Sarkar and request him for guidance.

4.11 Jagdish Bhagwati’s defence of ABSOLUTE freedom of speech
Source: My blog post.
Chanced upon an article by Jagdish Bhagwati on the topic of current interest to me
(freedom of speech).
Called A Modest Proposal in Defense of Free Speech, it says, among other things:
In each case, however, the principled defense of the right of free expression,
indeed of what we might call the “right to ridicule,” has been largely left to these
admirable prime ministers from small Scandinavian countries. The only
important non-Scandinavian stateswoman to have come to the defense of this
right has been Chancellor Angela Merkel, who just received the prestigious
Medal of Freedom from President Obama. She spoke at an event in September
2010 at Potsdam, where the Danish cartoonist was awarded the M100 Media
Prize 2010, declaring emphatically that “it is irrelevant whether his cartoons are
tasteless or not. … Is he allowed to do that? Yes, he can.”
Read his modest proposal there. I don't quite agree with such a proposal. I prefer the
strong and clear position of the Scandinavian countries.
ABSOLUTE FREEDOM OF SPEECH. PERIOD.
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4.12 Justice Markandey Katju defending Aseem Trivedi’s freedom to
publish his cartoons
Source: My blog post.
Katju is a controversial man (as you can see from his style of responding to questions).
However, he has a valid point. There can be NO limits to opinions, no matter how distasteful.
There is no freedom without the freedom to offend.

[See video on my blog]

Free Speech Manifesto
Work in progress. Happy to receive input at sabhlok@gmail.com

41

5.

5.1

Non-Indian advocates of absolute free speech

Thomas More’s “Petition for Freedom of Speech” Made as Speaker
of the House of Commons To King Henry VIII, 18 April 1523
Source: My blog post.
I've got this from the internet. This goes towards the other utilitarian argument for free
speech: that only through honest opinion can the best course of affairs be determined.
==
The First Such Petition on Record (William Roper, Lives , pp. 8-9, but modernized by Mary
Gottschalk).] [Source]
Editorial note: In 1523, Thomas More was chosen to be Speaker of the House of Commons of
Parliament. Very hesitant to accept the post, he asked King Henry VIII to release him from
the duty. The king refused his request and, accepting the position, More made a second
request to the king: a request for free speech, the first such request ever known to be made.
This historic petition follows:
====
My other humble request, most excellent Prince, is this. Of your commoners here assembled
by your high command for your Parliament, a great number have been, in accord with the
customary procedure, appointed in the House of Commons to treat and advise on the
common affairs among themselves, as a separate group. And, most dear liege Lord, in accord
with your prudent advice communicated everywhere by your honorable commands, due
diligence has been exercised in sending up to your Highness’s court of Parliament the most
discreet persons out of every area who were deemed worthy of this office; hence, there can be
no doubt that the assembly is a very substantial one, of very wise and politic persons.
And yet, most victorious Prince, among so many wise men, not all will be equally wise,
and of those who are equally wise, not all will be equally well-spoken.And often
it happens that just as a lot of foolishness is uttered with ornate and polished
speech, so, too, many coarse and rough-spoken men see deep indeed and give
very substantial counsel.
Also, in matters of great importance the mind is often so preoccupied with the subject matter
that one thinks more about what to say than about how to say it, for which reason the wisest
and best-spoken man in the country may now and then, when his mind is
engrossed in the subject matter, say something in such a way that he will later
wish he had said it differently, and yet he had no less good will when he spoke it
than he has when he would so gladly change it.
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And therefore, most gracious Sovereign, considering that in your high court of Parliament
nothing is discussed but weighty and important matters concerning your realm and your own
royal estate, many of your discreet commoners will be hindered from giving their
advice and counsel, to the great hindrance of the common affairs, unless every
one of your commoners is utterly discharged of all doubt and fear as to how
anything that he happens to say may happen to be taken by your Highness.
And although your well known and proven kindness gives every man hope, yet such is the
seriousness of the matter, such is the reverent dread that the timorous hearts of your naturalborn subjects conceive toward your high Majesty, our most illustrious King and Sovereign,
that they cannot be satisfied on this point unless you, in your gracious bounty, remove the
misgivings of their timorous minds and animate and encourage and reassure them.
It may therefore please your most abundant Grace, our most benign and godly King, togive
to all your commoners here assembled your most gracious permission and
allowance for every man freely, without fear of your dreaded displeasure, to
speak his conscience and boldly declare his advice concerning everything that
comes up among us. Whatever any man may happen to say, may it please your noble
Majesty, in your inestimable goodness, to take it all with no offense, interpreting
every man’s words, however badly they may be phrased, to proceed nonetheless
from a good zeal toward the profit of your realm and honor of your royal person,
the prosperous condition and preservation of which, most excellent Sovereign, is the thing
which we all, your most humble and loving subjects, according to that most binding duty of
our heartfelt allegiance, most highly desire and pray for.

5.2

Dierdre McCloskey on ABSOLUTE freedom of speech. Because the
only other way is violence.
Source: My blog post.
Here is one of my favourite living proponents of liberty explaining why free speech is the
ONLY way of civilisation. Because the only other way is violence.
[See video on my blog]
AUTO TRANSCRIPT FROM YOUTUBE
Deirdre McCloskey Free speech is a sacred phrase in our society. Everyone thinks it’s a good
idea. It’s in the first amendment to the Constitution. Hey, it’s great. But I want to complicate
things a little bit, because I want to associate free speech with the ancient word for persuasion
all the way back to the Greeks: rhetoric. Now that sounds like a bad word. People are always
saying, oh, senate campaign mired in rhetoric. Is being persuaded a bad thing? Well it would
be a bad thing if there was something other than persuasion that could get us to the truth, but
there isn’t. We’re humans; we depend on language. All we can do is persuade each other about
the Pythagorean Theorem, or persuade each other about the virtues of General Motors
products, or persuade each other about who to vote for in the next election. Why is it the only
alternative? Because the only other thing you can do besides trying to sweet talk people—
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trying to change their minds, as we say—is violence. I can change at least your actions if not
your minds by drawing out my .38, which I keep in my purse, and saying, “You believe in
economics, or I’ll shoot you.” And you say, “Oh yeah, yeah, I believe in economics. Yeah,
economics is great.” And that’s all we have. For example, advertising. Now advertising has a
bad press. They always use the word manipulation, I mentioned before. Oh, it’s terrible.
People are trying to persuade you. Now wait a second. If an alternative is violence, how else
are we going to decide whether Coke is the real thing? How else are we going to decide what
automobile to buy, except by people trying to charm us? In a society of free choice, free ideas,
free consumption, you have persuasion as the only alternative to violence. So a free society is
an advertising of society. A free society is a rhetorical society. A free society is a speaking,
rather than violent, society.

5.3

Christopher Hitchens on ABSOLUTE free speech. BRILLIANT
arguments that go beyond Mill.
Source: My blog post.
Strongly recommend this short but important talk – no matter whether you agree with
Hitchens points re: religion or not:
Christopher Hitchens, speaking at Hart House, University of Toronto, November
15th, 2006
[See video on my blog]
Here's the transcript in PDF. And in text, below:
==
Fire in a Crowded Theatre
Christopher Hitchens speaking at Hart House, University of Toronto,
November 15th, 2006
FIRE! Fire, fire… fire. Now you’ve heard it. Not shouted in a crowded theatre, admittedly, as I
realise I seem now to have shouted it in the Hogwarts dining room – but the point is made.
Everyone knows the fatuous verdict of the greatly overpraised Justice Oliver Wendell Holmes,
who, asked for an actual example of when it would be proper to limit speech or define it as an
action, gave that of shouting “fire” in a crowded theatre.
It’s very often forgotten what he was doing in that case was sending to prison a group of
Yiddish speaking socialists, whose literature was printed in a language most Americans
couldn’t read, opposing President Wilson’s participation in the First World War and the
dragging of the United States into this sanguinary conflict, which the Yiddish speaking
socialists had fled from Russia to escape.
In fact it could be just as plausibly argued that the Yiddish speaking socialists, who were jailed
by the excellent and overpraised Judge Oliver Wendell Holmes, were the real fire fighters,
were the ones shouting “fire” when there really was a fire, in a very crowded theatre indeed.
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And who is to decide? Well, keep that question if you would –ladies and gentlemen, brothers
and sisters, I hope I may say comrades and friends– before your minds.
I exempt myself from the speaker’s kind offer of protection that was so generously [offered] at
the opening of this evening. Anyone who wants to say anything abusive about or to me is quite
free to do so, and welcome in fact, at their own risk.
But before they do that they must have taken, as I’m sure we all should, a short refresher
course on the classic texts on this matter. Which are John Milton’s Areopagitica,
“Areopagitica” being the great hill of Athens for discussion and free expression. Thomas
Paine’s introduction to The Age of Reason. And I would say John Stuart Mill’s essay On
Liberty in which it is variously said
–I’ll be very daring and summarize all three of these great gentlemen of the great tradition of,
especially, English liberty, in one go:–
What they say is it’s not just the right of the person who speaks to be heard, it is the right of
everyone in the audience to listen, and to hear. And every time you silence someone you make
yourself a prisoner of your own action because you deny yourself the right to hear something.
In
other words, your own right to hear and be exposed is as much involved in all these cases as is
the right of the other to voice his or her view.
Indeed, as John Stuart Mill said, if all in society were agreed on the truth and beauty and
value of one proposition, all except one person, it would be most important, in fact it would
become even more important, that that one heretic be heard, because we would still benefit
from his perhaps outrageous or appalling view.
In more modern times this has been put, I think, best by a personal heroine of mine, Rosa
Luxembourg, who said that freedom of speech is meaningless unless it means the freedom of
the person who thinks differently.
My great friend John O’ Sullivan, former editor of the National Review, and I think probably
my most conservative and reactionary Catholic friend, once said –it’s a tiny thought
experiment– he says, if you hear the Pope saying he believes in God, you think, “well, the
Pope is doing his job again today”. If you hear the Pope saying he’s really begun to doubt the
existence of God, you begin to think he might be on to something.
Well, if everybody in North America is forced to attend, at school, training in sensitivity on
Holocaust awareness and is taught to study the Final Solution, about which nothing was
actually done by this country, or North America, or the United Kingdom while it was going
on; but let’s say as if in compensation for that everyone is made to swallow an official and
unalterable story of it now, and it is taught as the great moral exemplar, the moral equivalent
of the morally lacking elements of the Second World War, a way of stilling our uneasy
conscience about that combat…
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If that’s the case with everybody, as it more or less is, and one person gets up and says, “You
know what, this Holocaust, I’m not sure it even happened. In fact, I’m pretty certain it didn’t.
Indeed, I begin to wonder if the only thing [isn’t] that the Jews brought a little bit of violence
on themselves.”
[Then] That person doesn’t just have a right to speak, that person’s right to speak must be
given extra protection. Because what he has to say must have taken him some effort to come
up with, might contain a grain of historical truth, might in any case get people to think about
“why do they know what they already think they know”. How do I know that I know this,
except that I’ve always been taught this and never heard anything else?
It’s always worth establishing first principles. It’s always worth saying “what would you do if
you met a Flat Earth Society member?” Come to think of it, how can I prove the earth is
round? Am I sure about the theory of evolution? I know it’s supposed to be true. Here’s
someone who says there’s no such thing; it’s all intelligent design. How sure am I of my own
views? Don’t take refuge in the false security of consensus, and the feeling that whatever you
think you’re bound to be OK, because you’re in the safely moral majority.
One of the proudest moments of my life, that’s to say, in the recent past, has been defending
the British historian David Irving who is now in prison in Austria for nothing more than the
potential of uttering an unwelcome thought on Austrian soil. He didn’t actually say anything
in Austria. He wasn’t even accused of saying anything. He was accused of perhaps planning to
say something that violated an Austrian law that says only one version of the history of the
Second World War may be taught in our brave little Tyrolean republic.
The republic that gave us Kurt Waldheim as Secretary General of the United Nations, a man
wanted in several countries for war crimes. You know the country that has Jorge Haider, the
leader of its own fascist party, in the cabinet that sent David Irving to jail.
You know the two things that have made Austria famous and given it its reputation by any
chance? Just while I’ve got you. I hope there are some Austrians here to be upset by it. Well, a
pity if not, but the two great achievements of Austria are to have convinced the world that
Hitler was German and that Beethoven was Viennese.
Now to this proud record they can add, they have the courage finally to face their past and
lock up a British historian who has committed no crime except that of thought in writing. And
that’s a scandal. I can’t find a seconder usually when I propose this but I don’t care. I don’t
need a seconder. My own opinion is enough for me and I claim the right to have it defended
against any consensus… any majority… anywhere… any place, any time. And anyone who
disagrees with this can pick a number, get in line – and… kiss my ass.
Now, I don’t know how many of you don’t feel you’re grown up enough to decide for
yourselves and think you need to be protected from David Irving’s edition of the Goebbels
Diaries for example, out of which I learned more about the Third Reich than I had from
studying Hugh TrevorRoper and
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A. J. B. Taylor combined when I was at Oxford. But for those of you who do, I’d recommend
another short course of revision.
Go again and see not just the film and the play, but read the text of Robert Bolt’s wonderful
play A Man For All Seasons –some of you must have seen it. Where Sir Thomas More decides
that he
would rather die than lie or betray his faith. And one moment More is arguing with the
particularly vicious witchhunting prosecutor. A servant of the king and a hungry and
ambitious man.
And More says to this man,
– You’d break the law to punish the devil, wouldn’t you?
And the prosecutor, the witchhunter, says,
– Break it? –he said– I’d cut down, I’d cut down every law in England if I could do that, if I
could capture him!
– Yes you would, wouldn’t you? And then when you would have cornered the devil, and the
devil’d turn around to meet you, where would you run for protection, all the laws of England
having been
cut down and flattened? Who would protect you then?
Bear in mind, ladies and gentleman, that every time you violate, or propose the violate, the
right to free speech of someone else, you in potentia [are] making a rod for your own back.
Because the other question raised by Justice Oliver Wendall Holmes is simply this: who’s
going to decide, to whom do you award the right to decide which speech is harmful, or who is
the harmful speaker? Or to determine in advance what the harmful consequences [are] going
to be that we know enough about in advance to prevent? To whom would you give this job? To
whom are you going to award the task of being the censor?
Isn’t a famous old story that the man who has to read all the pornography, in order to decide
what’s fit to be passed and what is [not], is the man most likely to become debauched?
Did you hear any speaker in the opposition to this motion, eloquent as one of them was, to
whom you would delegate the task of deciding for you what you could read? To whom you
would give the job to decide for you? Relieve you of the responsibility of hearing what you
might have to hear? Do you know any one –hands up– do you know any one to whom you’d
give this job? Does anyone have a nominee?
You mean there is no one in Canada who is good enough to decide what I can read? Or hear? I
had no idea…

Free Speech Manifesto
Work in progress. Happy to receive input at sabhlok@gmail.com

47

But there’s a law that says there must be such a person, or some subsection some piddling law
that says it.
Well to Hell with that law then. It is inviting you to be liars and hypocrites and to deny what
you evidently know already, about this censorious instinct.
We basically know already what we need to know, and we’ve known it for a long time, it
comes from an old story about another great Englishman –sorry to sound particular about
that this evening– Dr Samuel Johnson, the great lexicographer, complier of the first great
dictionary of the English language. When it was complete Dr Johnson was waited upon by
various delegations of people to congratulate him. Of the nobility, [ ... ] of the Common, of the
Lords and also by a delegation of respectable ladies of London who attended on him in his
Fleet Street lodgings and congratulated him.
– “Dr Johnson”, they said, “We are delighted to find that you’ve not included any indecent or
obscene words in your dictionary.”
– “Ladies”, said Dr Johnson, “I congratulate you on being able to look them up.”
Anyone who can understand that joke –and I’m pleased to see that about ten per cent of you
can– gets the point about censorship, especially prior restraint as it is known in the United
States, where it is banned by the First Amendment to the Constitution. It may not be
determined in advance what words are apt or inapt. No one has the knowledge that would be
required to make that call and –
more to the point– one has to suspect the motives of those who do so. In particular those who
are determined to be offended, of those who will go through a treasure house of English –like
Dr Johnson’s first lexicon– in search of filthy words, to satisfy themselves, and some instinct
about which I dare not speculate…
Now, I am absolutely convinced that the main source of hatred in the world is religion, and
organized religion. Absolutely convinced of it. And I am glad that you applaud, because it’s a
very great problem for those who oppose this motion. How are they going to ban religion?
How are they going to stop the expression of religious loathing, hatred and bigotry?
I speak as someone who is a fairly regular target of this, and not just in rhetorical form. I have
been the target of many death threats, I know, within a short distance of where I am currently
living in Washington, I can name two or three people, whose names you probably know, who
can’t go anywhere now without a security detail because of the criticisms they’ve made on one
monotheism in particular. And this is in the capital city of the United States.
So I know what I’m talking about, and I also have to notice, that the sort of people who ring
me up and say they know where my children go to school –and they certainly know what my
home number is and where I live, and what they are going to do to them and to my wife and to
me– and whom I have to take seriously because they already have done it to people I know,
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are just the people who are going to seek the protection of the hate speech law, if I say what I
think about their religion, which I am now going to do.
Because I don’t have any what you might call ethnic bias, I have no grudge of that sort, I can
rub along with pretty much anyone of any –as it were– origin or sexual orientation, or
language group – except people from Yorkshire of course, who are completely untakable– and
I’m beginning to resent the confusion that’s being imposed on us now –and there was some of
it this evening– between religious belief, blasphemy, ethnicity, profanity and what one might
call “multicultural etiquette”.
It’s quite common these days, [for example,] for people now to use the expression “antiIslamic racism”, as if an attack on a religion was an attack on an ethnic group. The word
Islamophobia in fact is beginning to acquire the opprobrium that was once reserved for racial
prejudice. This is a subtle and very nasty insinuation that needs to be met head on.
Who said “what if Falwell says he hates fags? What if people act upon that?” The Bible says
you have to hate fags. If Falwell says he is saying it because the Bible says so, he’s right. Yes, it
might make people go out and use violence. What are you going to do about that? You’re up
against a group of people who will say “you put your hands on our Bible and we’ll call the hate
speech police”. Now what are you going to do when you’ve dug that trap for yourself?
Somebody said that the antiSemitism and Kristallnacht in Germany was the result of ten
years of Jewbaiting. Ten years? You must be joking! It’s the result of two thousand years of
Christianity, based on one verse of one chapter of St. John’s Gospel, which led to a pogrom
after every Easter sermon every year for hundreds of years. Because it claims that the Jews
demanded the blood of Christ be on the heads of themselves and all their children to the
remotest generation. That’s the warrant and license for, and incitement to, antiJewish
pogroms. What are you going to do about that? Where is your piddling subsection now? Does
it say St. John’s Gospel must be censored?
Do I, who have read Freud and know what the future of an illusion really is, and know that
religious belief is ineradicable as long as we remain a stupid, poorly evolved mammalian
species, think that some Canadian law is going to solve this problem? Please!
No, our problem is this: our prefrontal lobes are too small. And our adrenaline glands are too
big. And our thumb/finger opposition isn’t all that it might be. And we’re afraid of the dark,
and we’re afraid to die, and we believe in the truths of holy books that are so stupid and so
fabricated that a child can –and all children do, as you can tell by their questions– actually see
through them. And I think it should be –religion– treated with ridicule, and hatred and
contempt. And I claim that right.
Now let’s not dance around, not all monotheisms are exactly the same, at the moment.
They’re all based on the same illusion, they’re all plagiarisms of each other, but there is one in
particular that at the moment is proposing a serious menace not just to freedom of speech
and freedom of expression, but to quite a lot of other freedoms too. And this is the religion
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that exhibits the horrible trio of selfhatred, selfrighteousness and selfpity. I am talking about
militant Islam.
Globally it’s a gigantic power. It controls an enormous amount of oil wealth, several large
countries and states with an enormous fortune, it’s pumping the ideology of Wahhabism and
Salafism around the world, poisoning societies where it goes, ruining the minds of children,
stultifying the young and its madrases, training people in violence, making a culture death
and suicide and murder. That’s what it does globally, it’s quite strong.
In our society it poses as a cringing minority, whose faith you might offend, which deserves all
the protection that a small and vulnerable group might need.
Now, it makes quite large claims for itself. Doesn’t it? It says it’s the final revelation. It says
that God spoke to one illiterate businessman in the Arabian Peninsula three times through an
archangel, and the resulting material (which as you can see when you read it is largely [and
ineptly] plagiarized from the Old and the New Testament [ ... ] ) is to be accepted as a divine
revelation, and as the final and unalterable one, and those who do not accept this revelation
are fit to be treated as cattle, infidels, potential chattel, slaves and victims.
Well I tell you what, I don’t think Mohammad ever heard those voices. I don’t believe it. And
the likelihood that I’m right, as opposed to the likelihood that a businessman who couldn’t
read, had bits of the Old and New Testament redictated to him by an archangel, I think puts
me much more near the position of being objectively correct.
But who is the one under threat? The person who propagates this and says “I’d better listen
because if I don’t I’m in danger”, or me who says “No, I think this is so silly you could even
publish a cartoon about it”?
And up go the placards, and up go the yells and the howls and the screams, “Behead those…”
–this is in London, this is in Toronto, this is in New York, it is right in our midst now–
“Behead those, Behead those who cartoon Islam”.
Do they get arrested for hate speech? No. Might I get in trouble for saying what I’ve just said
about the prophet Mohammad? Yes, I might.
Where are your priorities ladies and gentlemen? You’re giving away what’s most precious in
your own society, and you’re giving it away without a fight, and you’re even praising the
people who want to deny you the right to resist it. Shame on you while you do this. Make the
best use of the time you’ve got left. This is really serious.
Now, if you look anywhere you like,
–because [tonight] we had invocations of a rather drivelling and sickly kind of our sympathy:
“what about the poor fags, what about the poor Jews, the wretched women who can’t take the
abuse and the slaves and their descendants and the tribes who didn’t make it and were told
that land was forfeit…”–,
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look anywhere you like in the world for slavery, for the subjection of women as chattel, for the
burning and flogging of homosexuals, for ethnic cleansing, for antiSemitism, for all of this,
you look no further than a famous book that’s on every pulpit in this city, and in every
synagogue and in every mosque.
And then just see whether you can square the fact that the force that is the main source of
hatred is also the main caller for censorship. And when you’ve realized that you’re therefore
this evening faced with a gigantic false antithesis, I hope that still won’t stop you from giving
the motion before you the resounding endorsement that it deserves. Thanks awfully.
’Night, night. Stay cool.
[square brackets indicate minor edits made for clarity during the transcript from a video
recording]

5.4

Christopher Hitchens demolishes the myth that Muslims have any
special rights to block free speech
Source: My blog post.
Some Muslims have a tendency to use VIOLENCE when they think their 'religious beliefs' are
affected. Here is Hitechens demolishing the idea that Islam or ANY religion or ANYONE has
any right to violence to defend their beliefs from satire/criticism. I'm FULLY with Chistopher
Hitchens on this (with regard to ANY religion or ANY idea).
[See video on my blog]

5.5

Christopher Hitchens objecting to attempts to block publication of
Satanic Verses in USA
Source: My blog post.
Just like Penguin in India has buckled because of the Indian government laws that curb free
speech, US publishers were running scared after the Iran fatwa against Rushdie. In this
interview of that time (1989), Hitchens firmly asserts the primacy of freedom of speech.
[See video on my blog]

5.6

Being offended gives no right to violent reprisal. Christopher
Hitchens, once again.
Source: My blog post.
Hitchens outlines clearly how he is OFFENDED by those who prevent others' right to free
speech. But being offended gives NO ONE any rights of reprisal, particularly violent reprisal.
The volume on this section was not very good (on my speaker), so make it loud enough.
[See video on my blog]
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5.7

Christopher Hitchens shows Shashi Tharoor the meaning of free
speech. Not cowardice it is.
Source: My blog post.
Here's Hitchens making some fundamental points in favour of liberty. Shashi is bothered
about "law and order". Well, if Muslims are allowed to use violence and get away with it,
they'll use MORE OF IT.
A bully MUST be brought to a halt. If Muslims use violence when they feel "offended" (like the
VHP has started doing), let them be picked up and put behind bars for the rest of their life.
PERIOD. What's the point of giving the state a monopoly over the use of force if it is unable to
STOP violence?
Enough is enough.
[See the video on my blog]

5.8

A rousing defence of ABSOLUTE freedom of speech by Richard
Dawkins. Let Hinduism not generate Mad Mullahs, as well.
Source: My blog post.
This is a must-listen. A clearer and more rousing defence of free speech rarely heard.
I mean TO OFFEND the Mad Mullahs of all religions. Along with Richard Dawkins I
DISRESPECT THEM. I disrespect those who will burn/shred/pulp books or threaten or in
any form or shape (including behind the shelter of law) take resource to violence. [See video
on my blog]

5.9

Noam Chomsky describes how freedom of speech in USA has been
INCREASING through activism.
Source: My blog post.
Noam Chomsky has written some excellent work on freedom of speech, e.g.
“People have the right of freedom and expression whatever their views, that the importance of
defending these rights is all the greater when the person expresses views that are abhorrent to
virtually everyone. I do defend the right of Faurisson to publish falsehoods, as I defend the
right of anyone else to do so, including Professor Smokler. ” [Noam Chomsk, September 1985,
Daily Camera (Boulder, CO) Letter to the editor written in response to a letter commenting on
a nationally-syndicated column by Nat Hentoff]
"If you believe in freedom of speech, you believe in freedom of speech for views you don't like.
Stalin and Hitler, for example, were dictators in favor of freedom of speech for views they
liked only. If you're in favor of freedom of speech, that means you're in favor of freedom of
speech precisely for views you despise.” [Noam Chomsky, Manufacturing Consent: Noam
Chomsky and the Media, 1992]
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Here he is describing the evolution of freedom of speech in the USA. Only from the 1960s did
MAJOR Supreme Court judgements defending liberty of speech start coming out. Like I've
described in DOF, the interpretations of ancient documents are increasingly being reinvented, in favour of greater liberty.
In regard to freedom of speech, the USA remains the current world leader. [See the video on
my blog]

5.10 Mr Bean’s STRONG advocacy of absolute freedom of speech (Rowan
Atkinson)
Source: My blog post.
Mr Bean offers some excellent arguments in favour of free speech. When all these arguments
are added up, a strong combined argument for ABSOLUTE freedom of speech can be
assembled.
[See video on my blog]
TRANSCRIPT
This is from youtube's automatic transcript system.I've tried fixing the first few paras, but no
time. If you can help fix this, please do so and I'll replace with the correct version:
At my starting point when it comes to the consideration on any issue relating to free speech is
my belief that the second most precious thing in life is the right to express yourself freely. The
most precious thing in life I think is food in your mouth and the third is precious is a roof over
your head .
But a fixture for me in the number two slot is free expression just below need to sustain life
itself that is because I have enjoyed free expression in this country all my professional life and
fully expect to continue to do so. Personally I suspect I am highly unlikely to be arrested for
whatever laws exist to contain free expression because of the privileged position that is
afforded to those with a public profile.
So my concerns are less for myself and more for those more vulnerable because they're lower
profile like the person arrested in Oxford for calling a police force ‘gay’, or a teenager arrested
for calling the Church of Scientology a ‘cult’, or the cafe owner arrested for displaying
passages from the Bible on the TV screen.
I remember that I had been here before in a fictional context. I ran a show called not the Nine
O'Clock News years ago and we did a sketch where Griff Rhys Jones played constable savage a
manifestly racist police officer to whom I as his station commander is giving a dressing-down
for arresting a black man on a whole string ridiculous trumped-up ludicrous charges. The
charges include: walking on the cracks in the pavement, walking in a loud shirt in a built-up
area, and one of my favorites – “walking around all over the place”. He was also arrested for
urinating in a public convenience and looking at me in way. who would have thought that we
would end up with the law that would allow life to imitate art so exec I read somewhere
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defender of the status quo claiming that the fact that the gay course case was dropped after
the arrested man refused to pay to pay the fine and that the scientology case was also dropped
at some point during the court process was proof that the law was working well ignoring fact
that the only reason these cases were dropped was because of the publicity that they had
attracted the police sense the ridicule was just around the corner and withdrew their actions
but what about the thousands about the case but did not enjoy the oxygen of publicity that
weren't quite ludicrous and not to attract media attention even for those actions that were
withdrawn people were arrested questioned taken to court and then release you know that is
the law working properly that is censorious serve the most intimidating 9 guaranteed to have
as load is says the chilling effect on free expression and free protest parliament's Joint
Committee on Human Rights summarized as you may know this whole issue very well by say
while arresting a protest for using threatening or abusive speech made a depending on the
circumstances be a proportionate response we do not think that language or behaviour that is
merely insulting should ever be criminalized in this way but clear problem with the outlawing
you've been so is that too many things can be interpreted as such criticism is easily construed
isn't sold by certain parties ridicule easily construed as in so suck ass unfavorable could
comparison merely stating an alternative point of view to the orthodoxy can be interpreted as
in soil and because so many things can be interpreted as in so it isn't surprising that's only
things happy as the examples I talked about earlier show although the law and the discussion
has been on the statute book for over 25 years it is indicative over culture that is taking hold
of the programs that successive governments that with the reasonable and well-intentioned
ambition to contain obnoxious elements in society has created a society of an extraordinarily
authoritarian and controlling nature that is what you might call the new intolerance a new but
intense desire to gag uncomfortable voices descent I am NOT intolerance say many people say
many softly spoken highly-educated liberal-minded i've only intolerant the vid tolerance
mmm and people tend to not say she is and yes wise words wise words if you think about this
supposedly inarguable statement for longer than five seconds you realize that all it is
advocating is the replacement of one kind of intolerance with another which to be doesn't
represent any kinda progress at all underlined prejudices injustices all resentments and not
address by arresting people they are addressed by the issues being a up use and dealt with
preferably outside the legal process for me the best way to increase society's resistance to
insulting or offensive speech is to allow a lot more of it as with childhood disease you been
better resist those gyms to which Olympian expose we need to build our community taking
offense so that we can deal with the issue the perfectly justified criticism can raise up priority
should be to deal with the message not the messenger as President Obama said in an address
to the United Nations only a month so laudable efforts to restrict speech can become a tool to
silence critics or oppress minorities the strongest weapon against hateful speech is not
repression it is more speech and that's the essence of my thesis more speech if we want to
robust society we need more robust dialogue and that must include the right to insult or to
offend and as even if as Lord this is you know the freedom to be an offensive is no freedom at
all the repeal it this word in this clause will be only a small step but it would like to be a
critical one in what should be a longer term project two pools and slowly rewind creeping
cultural since stories it is a small skirmish in the battle in my opinion to deal with what sir
Salman Rushdie refers to as the outrage industry self-appointed of it is that the public good
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encouraging media still and rage to which the police feel under terrible pressure to react a
newspaper rings at Scotland Yard someone has said something slightly insulting on Twitter
about someone who we think a national treasure what you're going to do them the police
panic in the scramble around and then grasped the most inappropriate lifeline all section 5
the Public Order Act that thing where you arrest anybody saying anything that might be
construed by anyone else has been sold you know they don't seem to need a real victim they
need only to make the judgment that somebody could have been offended if they had the
already what has been said the most ludicrous degree left she the storms that surround
Twitter and Facebook comment racism fascinating issues about free speech which we haven't
really yet come to terms with firstly that we all have to take responsibility to what we say
which is quite a good this to learn but secondly we learned how appallingly prickly and
intolerance society has become that even the mildest adverse comment the law should not be
8 and a bit this new intolerance free speech can only suffer if the law prevents us from dealing
with its consequence I offer my wholehearted support to the reform 65 campaign thank you
very much

5.11 Mark Steyn on ABSOLUTE free speech. And how radical Islam is
shutting down speech all over the world.
Source: My blog post.

I wrote about Mark Steyn a while ago (here).
Mark Steyn has done a lot for free speech. Do subscribe to his twitter account.
His main book regarding free speech is: Lights Out: Islam, Free Speech And The Twilight Of
The West [Nook | Amazon]. Haven't read it but here's a review.

Listen to him:

Mark Steyn on Free Speech at the IPA from Institute of Public Affairs on imeo.
And this [see blog]
It was extremist Islam that shut down speech in British India. It is time for INDIA
TO REASSERT ITS COMMITMENT TO ABSOLUTE FREE SPEECH AND THROW AWAY
THE SHACKLES OF RADICAL ISLAM.
Also many more on youtube

5.12 Abrams clarifies the increasingly ABSOLUTE nature of freedom of
speech in USA
Source: My blog post.
This summary of the legal position re: the First Amendment in USA, and the withering away
of libel for a number of people, by Floyd Abrams. This is precisely what we need in India.
Even more. [See video on my blog]

Free Speech Manifesto
Work in progress. Happy to receive input at sabhlok@gmail.com

55

5.13 Justice Hugo Black’s James Madison Lecture: Asserting ABSOLUTE
freedom of speech
Source: My blog post.
I came across this lecture which I think is worth making note of, in full. It was published in the
New York University Law Review, Vol. 35, April 1960. Note particularly its insistence on absolute
freedom of speech (i.e. no LAW to abridge speech). Note clearly the INTENT of Madison, whose
original draft of the First Amendment is cited in this talk. I'll annotate in the coming weeks. But
please note the key annotations regarding freedom of speech.
THE BILL OF RIGHTS(1)
HUGO L. BLACK(2)
I am honored to be the first speaker in your new annual series of James Madison lectures. The title
of the series suggested the title of my talk: The Bill of Rights. Madison lived in the stirring times
between 1750 and 1836, during which the Colonies declared, fought for, and won their
independence from England. They then set up a new national government dedicated to Liberty and
Justice. Madison's, role in creating that government was such a major one that he has since been
generally referred to as the Father of our Constitution. He was a most influential member of the
Philadelphia Convention that submitted the Constitution to the people of the states; he alone kept
a comprehensive report of the daily proceedings of the Convention; he was an active member of
the Virginia Convention that adopted the Constitution after a bitter fight; finally, as a member of
the First Congress, he offered and sponsored through that body proposals that became the first ten
amendments, generally thought of as our Bill of Rights. For these and many other reasons,
Madison's words are an authentic source to help us understand the Constitution and its Bill of
Rights. In the course of my discussion I shall have occasion to refer to some of the many things
Madison said about the meaning of the Constitution and the first ten amendments. In doing so, I
shall refer to statements made by him during the Bill of Rights debates as reported in the Annals of
Congress. There has been doubt cast upon the accuracy of the reports of Congressional debates
and transactions in the Annals. I am assured by Mr. Irving Brant, the eminent biographer of
Madison, that Madison's discussions of the Bill of Rights as reported in the Annals are shown to be
correct by Madison's own manuscripts on file in the Library of Congress.(3)
What is a bill of rights? In the popular sense it is any document setting forth the liberties of the
people. I prefer to think of our Bill of Rights as including all provisions of the original Constitution
and Amendments that protect individual liberty by barring government from acting in a particular
area or from acting except under certain prescribed procedures. I have in mind such clauses in the
body of the Constitution itself as those which safeguard the right of habeas corpus, forbid bills of
attainder and ex post facto laws, guarantee trial by jury, and strictly define treason and limit the
way it can be tried and punished. I would certainly add to this list the last constitutional
prohibition in Article Six that "no religious Test shall ever be required as a Qualification to any
Office or public Trust under the United States."
I shall speak to you about the Bill of Rights only as it bears on powers of the Federal Government.
Originally, the first ten amendments were not intended to apply to the states but, as the Supreme
Court held in 1833 in Barron v. Baltimore,(4) were adopted to quiet fears extensively entertained
that the powers of the big new national government "might be exercised in a manner dangerous to
liberty." I believe that by virtue of the Fourteenth Amendment, the first ten amendments are now
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applicable to the state, a view I stated inAdamson v. California.(5) I adhere to that view. In this
talk, however, I want to discuss only the extent to which the Bill of Rights limits the Federal
Government.
In applying the Bill of Rights to the Federal Government there is today a sharp difference of views
as to how far its provisions should be held to limit the lawmaking power of Congress. How this
difference is finally resolved will, in my judgment, have far-reaching consequences upon our
liberties. I shall first summarize what those different views are.
Some people regard the prohibitions of the Constitution, even its most unequivocal commands, as
mere admonitions which Congress need not always observe. This viewpoint finds many different
verbal expressions. For example, it is sometimes said that Congress may abridge a constitutional
right if there is a clear and present danger that the free exercise of the right will bring about a
substantive evil that Congress has authority to prevent. Or it is said that a right may be abridged
where its exercise would cause so much injury to the public that this injury would outweigh the
injury to the individual who is deprived of the right. Again, it is sometimes said that the Bill of
Rights' guarantees must "compete" for survival against general powers expressly granted to
Congress and that the individual's right must, if outweighed by the public interest, be subordinated
to the Government's competing interest in denying the right. All of these formulations, and more
with which you are doubtless familiar, rest, at least in part, on the premise that there are no,
"absolute" prohibitions in the Constitution, and that all constitutional problems are questions of
reasonableness, proximity, and degree. This view comes close to the English doctrine of legislative
omnipotence, qualified only by the possibility of a judicial veto if the Supreme Court finds that a
congressional choice between "competing" policies has no reasonable basis.
I cannot accept this approach to the Bill of Rights. It is my belief that there are"absolutes"
in our Bill of Rights, and that they were put then on purpose by men who knew what
words meant, and meant their prohibitions to be "absolutes." The whole history and
background of the Constitution and Bill of Rights, as I understand it, belies the assumption or
conclusion that our ultimate constitutional freedoms are no more than our English
ancestors had when they came to this new land to get new freedoms. The historical and
practical purposes of a Bill of Rights, the very use of a written constitution, indigenous to America,
the language the Framers used, the kind of three-department government they took pains to set
up, all point to the creation of a government which was denied all power to do some
things under any and all circumstances, and all power to do other things except precisely in
the manner prescribed. In this talk I will state some of the reasons why I hold this view. In doing
so, however, I shall not attempt to discuss the wholly different and complex problem of the
marginal scope of each individual amendment as applied to the particular facts of particular cases.
For example, there is a question as to whether the First Amendment was intended to protect
speech that courts find "obscene." I shall not stress this or similar differences of construction, nor
shall I add anything to the views I expressed in the recent case of Smith v. California.(6) I am
primarily discussing here whether liberties admittedly covered by the Bill of Rights can
nevertheless be abridged on the ground that a superior public interest justifies the abridgment. I
think the Bill of Rights made its safeguards superior.
Today most Americans seem to have forgotten the ancient evils which forced their ancestors to flee
to this new country and to form a government stripped of old powers used to oppress them. But
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the Americans who supported the Revolution and the adoption of our Constitution knew firsthand
the dangers of tyrannical governments. They were familiar with the long existing practice of
English persecutions of people wholly because of their religious or political beliefs. They knew that
many accused of such offenses had stood, helpless to defend themselves, before biased legislators
and judges.
John Lilburne, a Puritan dissenter, is a conspicuous example.(7) He found out the hard way that a
citizen of England could not get a court and jury trial under English law if Parliament wanted to try
and punish him in some kind of summary and unfair method of its own. Time and time again,
when his religious or political activities resulted in criminal charges against him, he had demanded
jury trials under the "law of the land" but had been refused. Due to "trials" either by Parliament, its
legislative committees, or courts subservient to the King or to Parliament, against all of which he
vigorously protested as contrary to "due process" or "the law of the land," Lilburne, had been
whipped, put in the pillory, sent to prison, heavily fined and banished from England, all its islands
and dominions, under penalty of death should he return. This last sentence was imposed by a
simple Act of Parliament without any semblance of a trial. Upon his defiant return he was arrested
and subjected to an unfair trial for his life. His chief defense was that the Parliamentary conviction
was a nullity, as a denial of "due process of law," which he claimed was guaranteed under Magna
Charta, the 1628 Petition of Right, and statutes passed to carry them out. He also challenged the
power of Parliament to enact bills of attainder on the same grounds—due process of law. Lilburne
repeatedly and vehemently contended that he was entitled to notice, an indictment, and court trial
by jury under the known laws of England; that he had a right to be represented by counsel, that he
had a right to have witnesses summoned in his behalf and be confronted by. the witnesses against
him; that he could not be compelled to testify against himself. When Lilburne finally secured a
jury, it courageously acquitted him, after which the jury itself was severely punished by the court.
Prompted largely by the desire to save Englishmen from such legislative mockeries of fair trials,
Lilburne and others strongly advocated adoption of an "Agreement of the People" which contained
most of the provisions of our present Bill of Rights. That Agreement would have done away with
Parliamentary omnipotence. Lilburne pointed out that the basic defect of Magna Charta and
statutes complementing it was that they were not binding on Parliament since "that which is done
by one Parliament, as a Parliament, may be undone by the next Parliament: but an Agreement of
the People begun and ended amongst the People can never come justly within the Parliament's
cognizance to destroy."(8) The proposed "Agreement of the People," Lilburne argued, could be
changed only by the people and would bind Parliament as the supreme "law of the land." This
same idea was picked up before the adoption of our Federal Constitution by Massachusetts and
New Hampshire, which adopted their constitutions only after popular referendums. Our Federal
Constitution is largely attributable to the same current of thinking.
Unfortunately, our own colonial history also provided ample reasons for people to be afraid to vest
too much power in the national government. There had been bills of attainder here; women had
been convicted and sentenced to death as "witches"; Quakers, Baptists, and various Protestant
sects had been persecuted from time to time. Roger Williams left Massachusetts to breathe the free
air of new Rhode Island. Catholics were barred from holding office in many places. Test oaths were
required in some of the colonies to bar any but "Christians" from holding office. In New England
Quakers suffered death for their faith. Baptists were sent to jail in Virginia for preaching, which
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caused Madison, while a very young man, to deplore what he called that "diabolical hell-conceived
principle of persecution."(9)
In the light of history, therefore, it is not surprising that when our Constitution was adopted
without specific provisions to safeguard, cherished individual rights from invasion by the
legislative, at well as the executive and judicial departments of the National Government, a loud
and irresistible clamor went up throughout the country. These protests were so strong that the
Constitution was ratified by the very narrowest of votes in some of the states. It has been said, and
I think correctly, that had there been no general agreement that a supplementary Bill of Rights
would be adopted as soon as possible after Congress met, the Constitution would not have been
ratified. It seems clear that this widespread demand for a Bill of Rights was due to a common fear
of political and religious persecution should the national legislative power be left unrestrained as it
was in England.
The form of government which was ordained and established in 1789 contains certain unique
features which reflected the Framers' fear of arbitrary government and which clearly indicate an
intention absolutely to limit what Congress could do. The first of these features is that our
Constitution is written in a single document. Such constitutions are familiar today and it is not
always remembered that our country was the first to have one. Certainly one purpose of a written
constitution is to define and therefore more specifically limit government powers. An all-powerful
government that can act as it pleases wants no such constitution-unless to fool the people. England
had no written constitution and this once proved a source of tyranny, as our ancestors well knew.
Jefferson said about this departure from the English type of government: "Our peculiar security is
in the possession of a written Constitution. Let us not make it a blank paper by construction."(10)
A second unique feature of our Government is a Constitution supreme over the legislature. In
England, statutes, Magna Charta, and later declarations of rights had for centuries limited the
power of the King, but they did not limit the power of Parliament. Although commonly referred to
as a constitution, they were never the "supreme law of the land" in the way in which our
Constitution is, much to the regret of statesmen like Pitt the elder. Parliament could change this
English "Constitution"; Congress cannot change ours. Ours can only be changed by amendments
ratified by three-fourths of the states. It was one of the great achievements of our Constitution that
it ended legislative omnipotence here and placed all departments and agencies of government
under one supreme law.
A third feature of our Government expressly designed to limit its powers was the division of
authority into three coordinate branches, none of which was to have supremacy over the others.
This separation of powers with the checks and balances which each branch was given over the
others was designed to prevent any branch, including the legislative, from infringing individual
liberties safeguarded by the Constitution.
Finally, our Constitution was the first to provide a really independent judiciary. Moreover, as the
Supreme Court held in Marbury v. Madison,(11) correctly I believe, this judiciary has the power to
hold legislative enactments void that are repugnant to the Constitution and the Bill of Rights. In
this country the judiciary was made independent because it has, I believe, the primary
responsibility and duty of giving force and effect to constitutional liberties and limitations upon
the executive and legislative branches. Judges in England were not always independent and they
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could not hold Parliamentary acts void. Consequently, English courts could not be counted on to
protect the liberties of the people against invasion by the Parliament, as many unfortunate
Englishmen found out, such as Sir Walter Raleigh, who was executed as the result of an unfair
trial, and a lawyer named William Prynne, whose ears were first cut off by court order and who
subsequently, by another court order, had his remaining ear stumps gouged out while he was on a
pillory. Prynne's offenses were writing books and pamphlets.
All of the unique features of our Constitution show an underlying purpose to create a new kind of
limited government. Central all of the Framers of the Bill of Rights was the idea that since
government, particularly the national government newly created, is a powerful institution, its
officials-all of them-must be compelled to exercise their powers within strictly defined boundaries.
As Madison told Congress, the Bill of Rights' limitations point, "sometimes against the abuse of the
Executive power, sometimes against the Legislative, and in some cases against the community
itself; or, in other words, against the majority in favor of the minority."(12)Madison also explained
that his proposed amendments were intended "to limit and qualify the powers of Government, by
excepting out of the grant of power those cases in which the Government ought not to act, or to act
only in a particular mode."(13) In the light of this purpose let us now turn to the language of the first
ten amendments to consider whether their provisions were written as mere admonitions to
Congress or as absolute commands, proceeding for convenience from the last to the first.
The last two Amendments, the Ninth and Tenth, are general in character, but both emphasize the
limited nature of the Federal Government. Number Ten restricts federal power to what the
Constitution delegates to the central government, reserving all other powers to the states or to the
people. Number Nine attempts to make certain that enumeration of some rights must "not be
construed to deny or disparage others retained by the people." The use of the words, "the people,"
in both these Amendments strongly emphasizes the desire of the Framers, to protect individual
liberty.
The Seventh Amendment states that "In Suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved . . . . " This language clearly
requires that jury trials must be afforded in the type of cases the Amendment describes. The
Amendment goes on in equally unequivocal words to command that "no fact tried by a jury, shall
be otherwise re-examined in any Court of the United States, than according to the rules of the
common law."
Amendments Five, Six, and Eight relate chiefly to the procedures that government must follow
when bringing its powers to bear against any person with a view to depriving him of his life,
liberty, or property.
The Eighth Amendment forbids "excessive bail," "excessive fines," or the infliction of "cruel or
unusual punishments." This is one of the less precise provisions. The courts are required to
determine the meaning of such general terms as "excessive" and "unusual." But surely that does
not mean that admittedly "excessive bail," "excessive fines," or "cruel punishments" could be
justified on the ground of a "competing" public interest in carrying out some generally granted
power like that given Congress to regulate commerce.
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Amendment Six provides that in a criminal prosecution an accused shall have a "speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and have the Assistance of Counsel for his defence."
All of these requirements are cast in terms both definite and absolute. Trial by jury was also
guaranteed in the original Constitution. The additions here, doubtless prompted by English trials
of Americans away from their homes, are that a trial must be "speedy and public," "by an impartial
jury," and in a district which "shall have been previously ascertained by law." If there is any one
thing that is certain it is that the Framers intended both in the original Constitution and in the
Sixth Amendment that persons charged with crime by the Federal Government have a right to be
tried by jury. Suppose juries began acquitting people Congress thought should be convicted. Could
Congress then provide some other form of trial, say by an administrative agency, or the military,
where convictions could be more readily and certainly obtained, if it thought the safety of the
nation so required? How about secret trials? Bypartial juries? Can it be that these are not absolute
prohibitions?
The Sixth Amendment requires notice of the cause of an accusation, confrontation by witnesses,
compulsory process and assistance of counsel. The experience of centuries has demonstrated the
value of these procedures to one on trial for crime. And this Amendment purports to guarantee
them by clear language. But if there are no absolutes in the Bill of Rights, these guarantees too can
be taken away by Congress on findings that a competing public interest requires that defendants be
tried without notice, without witnesses, without confrontation, and without counsel.
The Fifth Amendment provides:
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand jury, except in cases arising in the land or naval forces, or in
the Militia, when in actual service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use, without just compensation.
Most of these Fifth Amendment prohibitions are both definite and unequivocal. There has been
much controversy about the meaning of "due process of law." Whatever its meaning, however,
there can be no doubt that it must be granted. Moreover, few doubt that it has an historical
meaning which denies Government. the right to take away life, liberty, or property without trials
properly conducted according to the Constitution and laws validly made in accordance with it.
This, at least, was the meaning of "due process of law" when used in Magna Charta and other old
English Statutes where it was referred to as "the law of the land."
The Fourth Amendment provides:
The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.
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The use of the word "unreasonable" in this Amendment means, of course, that not all searches and
seizures are prohibited. Only those which are unreasonable are unlawful. There may be much
difference of opinion about whether a particular search or seizure is unreasonable and therefore
forbidden by this Amendment. But if it is unreasonable, it is absolutely prohibited.
Likewise, the provision which forbids warrants for arrest, search or seizure without "probable
cause" is itself an absolute prohibition.
The Third Amendment provides that:.
No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor
in time of war, but in a manner to be prescribed by law.
Americans had recently suffered from the quartering of British troops in their homes, and so this
Amendment is written in language that apparently no one has ever thought could be violated on
the basis of an overweighing public interest.
Amendment Two provides that:
A well regulated Militia, being necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.
Although the Supreme Court has held this Amendment to include only arms necessary to a wellregulated militia, as so construed, its prohibition is absolute.
This brings us to the First Amendment. It reads:
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.
The phrase "Congress shall make no law" is composed of plain words, easily understood. The
Framers knew this. The language used by Madison in his proposal was different, but no
less emphatic and unequivocal. That proposal is worth reading:
The civil rights of none shall be abridged on account of religious belief or worship,
nor shall any national religion be established, nor shall the full and equal rights of
conscience be in any manner, or on any pretext, infringed.
The people shall not be deprived or abridged of their right to speak, to write, or to
publish their sentiments; and the freedom of the press, as one of the great bulwarks
of liberty, shall be inviolable.
The people shall not be restrained from peaceably assembling and consulting for
their common good; nor from applying to the Legislature by petitions, or
remonstrances, for redress of their grievances.(14)
Neither as offered nor as adopted is the language of this Amendment anything less
than absolute. Madison was emphatic about this. He told the Congress that under it "The
right of freedom of speech is secured; the liberty of the press is expressly declared to
be beyond the reach of this Government . . . ."(15) Emphasis added in all quotations.) Some
years later Madison wrote that "it would seem scarcely possible to doubt thatno power
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whatever over the press was supposed to be delegated by the Constitution, as it originally stood,
and that the amendment was intended as a positive and absolute reservation of it."(16) With
reference to the positive nature of the First Amendment's command against infringement of
religious liberty, Madison later said that "there is not a shadow of right in the general government
to intermeddle with religion,"(17) and that "this subject is, for the honor of America, perfectly free
and unshackled. The government has no jurisdiction over it."(18)
To my way of thinking, at least, the history and language of the Constitution and the Bill of Rights,
which I have discussed with you, make it plain that one of the primary purposes of the Constitution
with its amendments was to withdraw from the Government all power to act in certain areas–
whatever the scope of those areas may be. If I am right in this then there is, at least in those areas,
no justification whatever for "balancing" a particular right against some expressly granted power of
Congress. If the Constitution withdraws from Government all power over subject matter in an
area, such as religion, speech, press, assembly, and petition, there is nothing over which authority
may be exerted.
The Framers were well aware that the individual rights they sought to protect might be easily
nullified if subordinated to the general powers granted to Congress. One of the reasons for
adoption of the Bill of Rights was to prevent just that. Specifically the people feared that the
"necessary and proper" clause could be used to project the generally granted Congressional powers
into the protected areas of individual rights. One need only read the debates in the various states to
find out that this is true. But if these debates leave any doubt, Mr. Madison's words to Congress
should remove it. In speaking of the "necessary and proper" clause and its possible effect on
freedom of religion he said, as reported in the Annals of Congress:
Whether the words are necessary or not, he did not mean to say, but they had been required by
some of the State Conventions, who seemed to entertain an opinion that under the clause of the
Constitution, which gave power to Congress to make all laws necessary and proper to carry into
execution the Constitution, and the laws made under it, enabled them to make laws of such a
nature as might infringe the rights of conscience, and establish a national religion; to prevent these
effects he presumed the amendment was intended, and he thought it as well expressed as the
nature of the language would admit.(19)
It seems obvious to me that Congress, in exercising its general powers, is expressly forbidden to
use means prohibited by the Bill of Rights. Whatever else the phrase "necessary and proper" may
mean, it must be that Congress may only adopt such means to carry out its powers as are "proper,"
that is, not specifically prohibited.
It has also been argued that since freedom of speech, press, and religion in England were narrow
freedoms at best, and since there were many English laws infringing those freedoms, our First
Amendment should not be thought to bar similar infringements by Congress. Again one needs only
to look to the debates in Congress over the First Amendment to find that the First Amendment
cannot be treated as a mere codification of English law. Mr. Madison made a clear explanation to
Congress that it was the purpose of the First Amendment to grant greater protection than England
afforded its citizens. He said:
In the declaration of rights which that country has established, the truth is, they have gone no
farther than to raise a barrier against the power of the Crown; the power of the Legislature is left
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altogether indefinite. Although I know whenever the great rights, the trial by jury, freedom of the
press, or liberty of conscience, come in question in that body, the invasion of them is resisted by
able advocates, yet their Magna Charta does not contain any one provision for the security of those
rights, respecting which the people of America are most alarmed. The freedom of the press and
rights of conscience, those choicest privileges of the people, are unguarded in the British
Constitution.
But although the case may be widely different, and it may not be thought necessary to provide
limits for the legislative power in that country, yet a different opinion prevails in the United
States.(20)
It was the desire to give the people of America greater protection against the powerful Federal
Government than the English had had against their government that caused the Framers to put
these freedoms of expression, again in the words of Madison, "beyond the reach of this
Government."
When closely analyzed the idea that there can be no "absolute" constitutional guarantees in the Bill
of Rights is frightening to contemplate even as to individual safeguards in the original
Constitution. Take, for instance, the last clause in Article Six that "no religious Test shall ever be
required" for a person to hold office in the United States. Suppose Congress should find that some
religious sect was dangerous because of its foreign affiliations. Such was the belief on which
English test oaths rested for a long time and some of the states had test oaths on that assumption
at the time, and after, our Constitution was adopted in 1789. Could Congress, or the Supreme
Court, or both, put this precious privilege to be free from test oaths on scales, find it outweighed by
some other public interest, and therefore make United States officials and employees swear they
did not and never had belonged to or associated with a particular religious group suspected of
disloyalty? Can Congress, in the name of overbalancing necessity, suspend habeas corpus in
peacetime? Are there circumstances under which Congress could, after nothing more than a
legislative bill of attainder, take away a man's life, liberty, or property? Hostility of the Framers
toward bills of attainder was so great that they took the unusual step of barring such legislative
punishments by the States as well as the Federal Government. They wanted to remove any
possibility of such proceedings anywhere in this country. This is not strange in view of the fact that
they were much closer than we are to the great Act of Attainder by the Irish Parliament, in 1688,
which condemned between two and three thousand men, women, and children to exile or death
without anything that even resembled a trial.(21)
Perhaps I can show you the consequences of the balancing approach to the Bill of Rights liberties
by a practical demonstration of how it might work. The last clause of the Fifth Amendment is "nor
shall private property be taken for public use, without just compensation." On its face this
command looks absolute, but if one believes that it should be weighed against the powers granted
to Congress, there might be some circumstances in which this right would have to give way, just as
there are some circumstances in which it is said the right of freedom of religion, speech, press,
assembly and petition can be balanced away. Let us see how the balancing concept would apply to
the just compensation provision of the Bill of Rights in the following wholly imaginary judicial
opinion of Judge X:
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"This case presents an important question of constitutional law. The United States is engaged in a
stupendous national defense undertaking which requires the acquisition of much valuable land
throughout the country. The plaintiff here owns 500 acres of land. The location of the land gives it
a peculiarly strategic value for carrying out the defense program. Due to the great national
emergency that exists, Congress concluded that the United States could not afford at this time to
pay compensation for the lands which it needed to acquire. For this reason an act was passed
authorizing seizure without compensation of all the lands required for the defense establishment.
"In reaching a judgment on this case, I cannot shut my eyes to the fact that the United States is in a
desperate condition at this time. Nor can I, under established canons of constitutional
construction, invalidate a Congressional enactment if there are any rational grounds upon which
Congress could have passed it. I think there are such grounds here. Highly important among the
powers granted Congress by the Constitution are the powers to declare war, maintain a navy, and
raise and support armies. This, of course, means the power to Conduct war successfully. To make
sure that Congress is not unduly restricted in the exercise of these constitutional powers, the
Constitution also gives Congress power to make all laws 'necessary and proper to carry into
execution the foregoing powers . . . .' This 'necessary and proper' clause applies to the powers to
make war and support armies as it does to all the other granted powers.
"Plaintiff contends, however, that the Fifth Amendment's provision about compensation is so
absolute a command that Congress is wholly without authority to violate it, however great this
nation's emergency and peril may be. I must reject this contention. We must never forget that it is
a constitution we are expounding. And a constitution, unlike ordinary statutes, must endure for
ages; it must be adapted to changing conditions and the needs of changing communities. Without
such capacity for change, our Constitution would soon be outmoded and become a dead letter.
Therefore its words must never be read as rigid absolutes. The Bill of Rights' commands, no more
than any others, can stay the hands of Congress from doing that which the general welfare
imperatively demands. When two great constitutional provisions like these conflict-as here the
power to make war conflicts with the requirements for just compensation-it becomes the duty of
courts to weigh the constitutional right of an individual to compensation against the power of
Congress to wage a successful war.
"While the question is not without doubt, I have no hesitation in finding the challenged
Congressional act valid. Driven by the absolute necessity to protect the nation from foreign
aggression, the national debt has risen to billions of dollars. The Government's credit is such that
interest rates have soared. Under these circumstances, Congress was rationally entitled to find that
if it paid for all the lands it needs it might bankrupt the nation and render it helpless in its hour of
greatest need. Weighing as I must the loss the individual will suffer because he has to surrender his
land to the nation without compensation against the great public interest in conducting war, I hold
the act valid. A decree will be entered accordingly."
Of course, I would not decide this case this way nor do I think any other judge would so decide it
today. My reason for refusing this approach would be that I think the Fifth Amendment's
command is absolute and not to be overcome without constitutional amendment even in times of
grave emergency. But I think this wholly fictitious opinion fairly illustrates the possibilities of the
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balancing approach, not only as to the just compensation clause, but as to other provisions of the
Bill of Rights as well. The great danger of the judiciary balancing process is that in times of
emergency and stress it gives Government the power to do what it thinks necessary to protect
itself, regardless of the rights of individuals. If the need is great, the right of Government can
always be said to outweigh the rights of the individual. If "balancing" is accepted as the test, it
would be hard for any conscientious judge to hold otherwise in times of dire need. And laws
adopted in times of dire need are often very hasty and oppressive laws, especially when, as often
happens, they are carried over and accepted as normal. Furthermore, the balancing approach to
basic individual liberties assumes to legislators and judges more power than either the Framers or
I myself believe should be entrusted, without limitation, to any man or any group of men.
It seems to me that the "balancing" approach also disregards all of the unique features of our
Constitution which I described earlier. In reality this approach returns us to the state of legislative
supremacy which existed in England and which the Framers were so determined to change once
and for all. On the one hand, it denies the judiciary its constitutional power to measure acts of
Congress by the standards set down in the Bill of Rights. On the other hand, though apparently
reducing judicial powers by saying that acts of Congress may be held unconstitutional only when
they are found to have no rational legislative basis, this approach really gives the Court, along with
Congress, a greater power, that of overriding the plain commands of the Bill of Rights on a finding
of weighty public interest. In effect, it changes the direction of our form of government from a
government of limited powers to a government in which Congress may do anything that Courts
believe to be "reasonable."
Of course the decision to provide a constitutional safeguard for a particular right, such as the fair
trial requirements of the Fifth and Sixth Amendments and the right of free speech protection of the
First, involves a balancing of conflicting interests. Strict procedures may release guilty men;
protecting speech and press may involve dangers to a particular government. I believe, however,
that the Framers themselves did this balancing when they wrote the Constitution and the Bill of
Rights. They appreciated the risks involved and they decided that certain rights should be
guaranteed regardless of these risks. Courts have neither the right nor the power to review this
original decision of the Framers and to attempt to make a different evaluation of the importance of
the rights granted in the Constitution. Where conflicting values exist in the field of individual
liberties protected by the Constitution, that document settles the conflict, and its policy should not
be changed without constitutional amendments by the people in the manner provided by the
people.
Misuse of government power, particularly in times of stress, has brought suffering to humanity in
all ages about which we have authentic history. Some of the world's noblest and finest men have
suffered ignominy and death for no crime-unless unorthodoxy is a crime. Even enlightened Athens
had its victims such as Socrates. Because of the same kind of bigotry, Jesus, the great Dissenter,
was put to death on a wooden cross. The flames of inquisitions all over the world have warned that
men endowed with unlimited government power, even earnest men, consecrated to a cause, are
dangerous.
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For my own part, I believe that our Constitution, with its absolute guarantees of individual rights,
is the best hope for the aspirations of freedom which men share everywhere. I cannot agree with
those who think of the Bill of Rights as an 18th Century straitjacket, unsuited for this age. It is old
but not all old things are bad. The evils it guards against are not only old, they are with us now,
they exist today. Almost any morning you open your daily paper you can see where some person
somewhere in the world is on trial or has just been convicted of supposed disloyalty to a new group
controlling the government which has set out to purge its suspected enemies and all those who had
dared to be against its successful march to power. Nearly always you see that these political
heretics are being tried by military tribunals or some other summary and sure method for
disposition of the accused. Now and then we even see the convicted victims as they march to their
execution.
Experience all over the world has demonstrated, I fear, that the distance between stable, orderly
government and one that has been taken over by force is not so great as we have assumed. Our
own free system to live and progress has to have intelligent citizens, citizens who cannot only think
and speak and write to influence people, but citizens who are free to do that without fear of
governmental censorship or reprisal.
The provisions of the Bill of Rights that safeguard fair legal procedures came about largely to
protect the weak and the oppressed from punishment by the strong and the powerful who wanted
to stifle the voices of discontent raised in protest against oppression and injustice in public affairs.
Nothing that I have read in the Congressional debates on the Bill of Rights indicates that there was
any belief that the First Amendment contained any qualifications. The only arguments that tended
to look in this direction at all were those that said "that all paper barriers against the power of the
community are too weak to be worthy of attention."(22)Suggestions were also made in and out of
Congress that a Bill of Rights would be a futile gesture since there would be no way to enforce the
safeguards for freedom it provided. Mr. Madison answered this argument in these words:
If they [the Bill of Rights amendments] are incorporated into the Constitution, independent
tribunals of justice will consider themselves in a peculiar manner the guardians of those rights;
they will be an impenetrable bulwark against any assumption of power in the Legislative or
Executive; they will be naturally led to resist every encroachment upon rights expressly stipulated
for in the Constitution by the declaration of rights.(23)
I fail to see how courts can escape this sacred trust.
Since the earliest days philosophers have dreamed of a country where the mind and spirit of man
would be free; where there would be no limits to inquiry; where men would be free to explore the
unknown and to challenge the most deeply rooted beliefs and principles. Our First Amendment
was a bold effort to adopt this principle-to establish a country with no legal restrictions of any kind
upon the subjects people could investigate, discuss and deny. The Framers knew, better perhaps
than we do today, the risks they were taking. They knew that free speech might be the friend of
change and revolution. But they also knew that it is always the deadliest enemy of tyranny. With
this knowledge they still believed that the ultimate happiness and security of a nation lies in its
ability to explore, to change, to grow and ceaselessly to adapt itself to new knowledge born of
inquiry free from any kind of governmental control over the mind and spirit of man. Loyalty comes
from love of good government, not fear of a bad one.
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The First Amendment is truly the heart of the Bill of Rights. The Framers balanced its freedoms of
religion, speech, press, assembly and petition against the needs of a powerful central government,
and decided that in those freedoms lies this nation's only true security. They were not afraid for
men to be free. We should not be. We should be as confident as Jefferson was when he said in his
First Inaugural Address:
If there be any among us who would wish to dissolve this Union or to change its republican form,
let them stand undisturbed as monuments of the safety with which error of opinion may be
tolerated where reason is left free to combat it.(24)
1. Reprinted from New York University Law Review, Vol. 35, April 1960.
2. Hugo Black is Associate Justice of the Supreme Court. This article was delivered as the first
James Madison Lecture at the New York University School of Law on February 17, 1960. Reprinted
from NEW YORK UNIVERSITY LAW REVIEW, Vol. 35, April, 1960.
3. See also Brant, The Madison Heritage, 35, N.Y.U.L. Rev. 882 (1960).
4. 32 U.S. (7 Pet.) 242, 249 (1833).
5. 332 U.S. 46, 71-72 (1947) (dissenting opinion).
6. 361 U.S. 147, 155 (1959) (concurring opinion).
7. See The Trial of John Lilburn and John Wharton (Star Chamber 1637) in 3 How. St. Tr. 1315
(1816).
8. Leveller Manifestoes of the Puritan Revolution 423 (Wolfe ed. 1944).
9. 1 Rives, History of the Life and Times of James Madison 44 (1859).
10. 4 Jefferson, Writings 506 (Washington Ed. 1859).
11. 5 U.S. (1 Branch) 137 (1803).
12. 1 Annals of Cong. 437 (1789).
13. Ibid
14. 1 Annal of Cong. 434 (1789).
15. 1 Annals of Cong. 738 (1789).
16. 6 Madison, Writings 391 (Hunt ed. 1906).
17. 5 Madison, Writings 176 (Hunt ed. 1904).
18. Id. At 132.
19. 1 Annuals of Cong. 730 (1789) (Emphasis added.)

68

20. 1 Annals of Cong. 436 (1789).
21. See Joint Anti-Fascist Refugee Comm. V. McGrath, 341 U.S. 123, 146-49 (1951) (appendix to
concurring opinion of Black, J.).
22. 1 Annals of Cong. 437 (1789).
23. 1 Annals of Cong. 439 (1789).
24. 8 Jefferson, Writings 2-3 (Washington ed. 1859).

5.14 John F Kennedy on the First Amendment and free press
Source: My blog post.
Here is Kennedy on the protections available to the American press:

[See video (audio) on my blog]
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6.

Illustrations of India’s attack on free speech

6.1

First of all please be very clear that Penguin was FORCED AT
GUNPOINT to destroy the Doniger book
Source: My blog post.
I am trying to move to the substantive issue in the Doniger case: the anti-liberty laws of India.
However, I'm being constantly distracted by ill-informed opinion among many (both on
this blog and on FB) that this destruction of the book is OK because it was apparently
something fought through a "legal case" for four years, and it was in the end
Penguin's"voluntary" decision to destroy the books.

Such a view is beyond stupid.

Fortunately, a few days ago, Penguin clarified its position. I'm copying its statement here with
annotations in blue for those incapabale of distinguishing between VOLUNTARY CHOICE
and COMPULSION AT GUN POINT.
PENGUIN INDIA’S STATEMENT ON ‘THE HINDUS’ BY WENDY DONIGER
Feb 2014
Penguin Books India believes, and has always believed, in every individual’s right to freedom
of thought and expression, a right explicitly codified in the Indian Constitution. [Sanjeev:
Penguin is not being honest here. The right to freedom of expression was destroyed through
the Indian first amendment and weakened so much that it is now nearly non-existent.] This
commitment informs Penguin’s approach to publishing in every territory of the world, and we
have never been shy about testing that commitment in court when appropriate. At the same
time, a publishing company has the same obligation as any other organisation to respect the
laws of the land in which it operates, however intolerant and restrictive those laws
may be[Sanjeev: this is Penguin's indictment of the anti-liberty Indian laws].
We also have a moral responsibility to protect our employees against threats and
harassment where we can [Sanjeev: this is Penguin being honest about the
VIOLENT Hindutva brigade - now copying Islam to the T].
The settlement reached this week brings to a close a four year legal process in which Penguin
has defended the publication of the Indian edition of The Hindus by Wendy Doniger.
We have published, in succession, hardcover, paperback and e-book editions of the title.
International editions of the book remain available physically and digitally to Indian readers
who still wish to purchase it. We stand by our original decision to publish The Hindus, just
as we stand by the decision to publish other books that we know may cause
offence to some segments of our readership. We believe, however, that the Indian
Penal Code, and in particular section 295A of that code, will make it increasingly
difficult for any Indian publisher to uphold international standards of free
expression without deliberately placing itself outside the law. This is, we believe, an
issue of great significance not just for the protection of creative freedoms in India but also for
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the defence of fundamental human rights. [Sanjeev: this is as clear an indication of
COERCION as anyone can possibly give]
For those still doing the drama that this is a "voluntary", "market-based" decision of Penguin,
I hope it is 100 per cent clear now that:
1. Penguin was FORCED BY THE ANTI-LIBERTY INDIAN LAWS (in particular s.295A of
IPC) – which means was forced at the point of a gun (the Government's gun).
2. Penguin was ALSO FORCED BY FEAR OF POTENTIAL VIOLENCE FROM HINDUTVA
FANATICS.
This is no "free" decision by Penguin.

And thus have the Government of India and Hindutva fanatics killed free speech.
ADDENDUM
Don't blame Penguin for withdrawal of Wendy Doniger's book, ask the government

6.2

Koenraad Elst lashes out against fake “Hindus” like Malhotra who
are celebrating the destruction of Doniger’s book
Source: my blog post.
I don't read Koenraad Elst but know he has been an influential member of the "Hindutva"
brigade. Someone pointed me to this, which is surprising and pleasing. I'm publishing
extracts. Read the full version here. Note again (and again) that I'm NOT defending Doniger's
work. I don't even have time to read/ comment on it. I'm defending her right to say whatever
she wishes. In peace.
Numerous Hindus [Sanjeev: e.g. Rajiv Malhotra] come across as jubilant and triumphant now
that they, or some of them, have managed to pressure Penguin books into agreeing to
withdraw Wendy Doniger's book The Hindus: an Alternative Historyand destroy its stock. I
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am not that happy about it. And I agree with Wendy that the real villain of the
piece is Art. 295A of the Indian Penal Code, which prohibits insulting religious
communities and was successfully invoked by Dina Nath Batra to threaten the publishinghouse with a judicial condemnation.
Art. 295A was never the doing of Hindu society. It was imposed by the British on the Hindus
in order to shield Islam from criticism. [Sanjeev: That's why I say that these are Islamic
Hindus, who are copying the worst elements of Islam.]
For the Hindus, this is a Pyrrhic victory. The publicity they gain worldwide is
entirely negative, and it corroborates their image as authoritarian and
intolerant. They also admit that they are unable to fight back with arguments.
Koenraad Elst (Bharat-Bharati 12 Feb 2014)

6.3

Kapil Sibal’s attack on free speech
IT Minister Kapil Sibal decided that Indians were texting too much -- the fact that texting
played a role in coalescing and coordination of the unprecedented anti-corruption
movement was, of course, simply coincidence. So he declared he was going to cap texts
to 100 messages per day per SIM card (phone number).
Businesses that rely on texts for bookings and confirmations, like cab companies, were
thrown into disarray. The uproar was so great, Sibal relented. Sort of. The cap is now 200
messages per day per SIM, forcing some businesses to buy multiple phone numbers to
meet their texting demands, and leaving many Indian teenagers practically
incommunicado.
Then Sibal (or, more likely, his political bosses) took offence at the way some in
government were being portrayed in social media. Now, smart political operators would
have used the sites and tweets to gauge public sentiment and put together a counterstrategy. Or, if the impact was relatively minor, just ignored them as a small price to pay
for the good fortune of living in a democracy.
Instead, Sibal summoned Facebook, Microsoft, Yahoo, Google and others into the
principal's office for a little chat. He reportedly demanded that they use real humans to
prescreen and censor social media for objectionable content.
While not being explicit about what would be considered objectionable, it doesn't take a
genius to make an educated guess -- a quick look at the government's track record will do.
According to Google, between January and June 2011, Indian officials asked for 358 items
to be removed from sites like YouTube and Blogger. Eight were for hate speech, three
were for pornography, one was on national security grounds, and 255 were for
"government criticism." [Source]
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6.4

Government attacks on free speech
the government caved in to demands by Muslim groups to redact the film Meenaxi: A
Tale of Three Cities; a government minister from Uttar Pradesh, Mohammad Yaqoob
Qureishi, offered a $11 million bounty on Kurt Westergaard, the Danish cartoonist who
depicted Sunni Islam’s final prophet as a terrorist. In 2006, the Majlis-e Ittehadul
Muslimeen, a political party, attacked Bangladeshi author Taslima Nasreen’s book tour for
writing a book that portrayed the treatment of women in Islam and Hindus in Bangladesh
in a negative light. India became the first country to ban Salman Rushdie’s Satanic
Verses and the author was recently deterred from attending the Jaipur Literature Festival.
In Bombay, the Shiv Sena threatened to disrupt the screening of Shah Rukh Khan’s
film My Name is Khan; in 2003, another mob ransacked Pune’s Bhandarkar Oriental
Research Institute over dissatisfaction with James Laine’sShivaji: A Hindu King in Islamic
India. In 2009, Ravindra Kumar and Anand Sinha of The Statesman were charged for
merely reprinting Johann Hari’s article Why Should I Respect Oppressive Religions?. And
most recently, Muslim groups demanded a ban on Kamal Haasan’s Vishwaroopam.
The selective paeans in defence of free speech and the failure of the central and state
governments against groups – and even ministers – acting in the name of religion,
ethnicity, or political parties has brought India to this juncture when corporations no
longer have faith that their premises and employees will be safe after the publication of a
controversial book. In contrast, despite a loud campaign by the Church against Dan
Brown’s The Da Vinci Code, Doubleday kept the book on shop shelves and actually
benefitted from a large bump in sales. [Source]

6.5

Books banned in India
The list of banned books is found on Wikipedia, here. A version provided below.

Date Work
1924 Rangila Rasul

Author
Notes
[1]
Anonymous In May 1924, this Urdu booklet was published in Lahore. The
booklet purportedly described Prophet Muhammad's relationship
with women. The publisher, Raj Pal,[2] was charged under 153A of
the Indian Penal Code for hate speech by the Punjab government.
The final disposition came in May 1927.[2] The court declared that
law does not prohibit satirical writings about the deceased and
the publisher was acquitted with a warning.[1][3] On 6 April 1929,
the publisher was murdered.[3][4] The murderer, a Muslim youth,
was sentenced to death and the sentenced was carried out on 31
October 1929.[5]
1934 Hindu Heaven
Max Wylie It cannot be brought into India.[6] Max Wylie, the creator The
Flying Nun TV show, researched this book while teaching in
Lahore.[7] The novel questioned the work of American
missionaries in India.[8][9] It also dealt with the harsh effects of the
climate on the missionaries.[10]
1936 The Face of Mother Katherine
It cannot be imported into India.[6] This illustrated book was
India
Mayo
banned for its pro-Muslim and anti-Hindu bias.[11]
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Date Work
1936 Old Soldier Sahib
1937 The Land of the
Lingam
1940 Mysterious India

Author
Frank
Richards
Arthur Miles
Moki Singh

Notes
The book cannot be imported into India.[6] The book is a memoir
of the author's time in British India as a veteran soldier.[9]
It cannot be imported into India.[6] The book is about Hinduism,
caste and phallicism.[12]
The book cannot be imported into India.[6] The book purportedly
contained stereotypes.[13]
This book cannot be imported into India.[14] This is a book about
sexual practices and marriage rites of the people of Middle East
(Levant).[15] The book was allegedly sexually explicit.[13]

1945 The Scented Garden: Bernhard
Anthropology of the Stern
Sex Life in the
Levant
1950 PakistanHameed
This book, originally in Urdu, cannot be imported into India.[14]
Pasmanzarwa
Anwar
Peshmanzar
1950 Cease-Fire
Agha Babar This book, originally in Urdu, cannot be imported into India.[14]
1950 Khak Aur Khoon
Nazim Hajazi This book, originally in Urdu, cannot be imported into India.[14]
1952 Chadramohini
This book, originally in Urdu, cannot be imported into India.[14]
1952 Marka-e-Somnath Maulana
This book, originally in Urdu, cannot be imported into India.[14]
Muhammad
Sadiq Hussain
Sahab Sadiq
Siddiqui
Sardanvi
1954 Bhupat Singh
Kaluwank
This book, originally in Gujarati, cannot be imported into India.[14]
Ravatwank
1954 What has Religion
This book cannot be imported into India.[14] This is a book
done for Mankind
published by the Watch Tower Bible and Tract Society.[16] This
book tries to refute Eastern religions.[17]
1955 Rama Retold
Aubrey
This book cannot be imported into India.[14] It was a play[18] which
Menen
was a spoof of the Ramayana.[19] It was one of the first books to
be banned in independent India.[18] The American edition was
simply called The Ramayana.[19]
1955 Dark Urge
Robert W.
This book cannot be imported into India.[14]
Taylor
1958 Captive Kashmir
Aziz Beg
This book cannot be imported into India.[20]
1959 The Heart of India Alexander
This book cannot be imported into India.[20] Alexander Campbell
Campbell
was Time magazine's New Delhi correspondent. The book is a
fictionalized and humorous account of Indian bureaucracy and
economic policies.[21]
1960 The Lotus and the Arthur
This book contains the author's experiences in India and Japan.
Robot
Koestler
The book was highly critical of the cultures of both nations.[22] The
book was banned for its negative portrayal of Gandhi.[23]
1962 Nine Hours to Rama Stanley
This book cannot be imported into India.[20] The book and the
Wolpert
movie based on it, both were banned in India. The book was
thought to be justifying the actions of Nathuram Godse who
murdered Gandhi.[24] The book also points to the lapse in
security.[13][21]
1963 Nepal
Toni Hagen This book cannot be imported into India.[20]
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Date Work
1963 Ayesha

1964
1968

1969

1969

1970

1975
1975
1976
1978
1979
1983

1988

1995

Author
Notes
Kurt Frischler This book cannot be imported into India.[20] The original German
title was Aischa: Mohammed's Lieblingfrau (Aischa: Mohammed's
Favorite Wife).[25]
An Area of Darkness V. S. Naipaul Banned for its negative portrayal of India and its people.[21]
The Jewel in the
Allen
This book cannot be imported into India.[20] Allen Edwardes was
Lotus
Edwardes
the pen-name of a scholar who wrote on Middle East and
Oriental erotica.
The Evolution of the Alfred LeRoy This book cannot be imported into India.[26]
British Empire and Burt
Commonwealth
from the American
Revolution
A Struggle between Hsiu-chu Fan This book cannot be imported into India.[26]
two lines over the
question of How to
Deal with U.S.
Imperialism
Man from Moscow Greville
This book cannot be imported into India.[26] Greville Wynne was a
Wynne
courier for the British Secret Intelligence Service (MI6). The book
is about his involvement with Oleg Penkovsky.[27] The book was
banned for purportedly misrepresenting Indian policies.[22]
Early Islam
Desmond
This book cannot be imported into India.[26] The book purportedly
Stewart
contained grievous factual errors.[22]
Nehru: A Political
Michael
This book cannot be imported into India.[26] The book purportedly
Biography
Edwards
contained grievous factual errors.[22]
India Independent Charles
This book cannot be imported into India.[26] It was banned for
Bettelheim criticising the policies of the Indian government.[21]
China’s Foreign
Alan
This book cannot be imported into India.[26]
Relations Since 1949 Lawrence
Who killed Gandhi Lourenço de This book cannot be imported into India.[26] The book was
Salvador
considered inflammatory and ill-researched.[21][22]
The Price of Power: Seymour
Briefly banned for alleging Morarji Desai to be a CIA informer.[21]
Kissinger and Nixon Hersh
The book claimed that Morarji Desai was paid 20,000 USD per
in the White House
year, starting from the time of Lyndon B. Johnson. Desai obtained
an injunction from the Bombay High Court for a temporary ban
and sued for damages worth 5 million USD in US.[28]
The Satanic Verses Salman
The book was banned after Muslim groups protested that it was
Rushdie
blasphemous and hurt their religious sentiments.[21] India was the
first country to ban this book.[22]
The Moor's Last Sigh Salman
The book had a character that resembled the composite of
Rushdie
several Indian politicians. One of the politicians was Shiv Sena's
Bal Thackeray. Despite being provoked by the media and
publishers, he refused to give his opinion on the book and
claimed that he had not read it. The publishers then took the step
of banning the book and blaming Thackeray. As this controversy
was playing out, the P.V. Narasimha Rao government banned the
book when it found that a dog in the book was named Jawaharlal
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Date Work

2005 The True Furqan

Author

Notes
after India's first Prime Minister Jawaharlal Nehru. Later, the
Supreme Court declared the ban unconstitutional.
Al Saffee, Al Banned for purportedly mocking Islam.[21] The book has been
Mahdee
allegedly written by a Christian evangelical group to proselytise
Muslims.[22] The import of this book is strictly prohibited.[29]

Regional
This section lists books that were banned by a state government. The Section 95 of the Code of
Criminal Procedure, 1973 allows the state governments to declare any publication as forfeit.[30]
Date Work
2003 Dwikhandito

Author
Taslima
Nasrin

2004 Shivaji: Hindu King James
in Islamic India
Laine

2006 The Epic of Shivaji: James
A Translation and Laine
Study of Kavindra
Paramananda’s
Sivabharata
2006 Da Vinci Code
Dan
Brown

Region(s)
Notes
West Bengal The CPI(M) government banned the book on 28
November 2003 fearing that book could incite
communal discord.[31] In November 2003, the
Calcutta High Court put out an injunction against
publication after a poet, Syed Hasmat Jalal, filed an
11 crore INR defamation suit.[32] On 22 September
2005, the court lifted the ban.[33]
Maharastra On January 2004, a mob alleging disparaging
remarks made about Shivaji attacked Bhandarkar
Oriental Research Institute where Laine had
researched the book. Several rare manuscripts
were destroyed in the process.[34] On 14 January,
the state government run by the Congress Party
under Sushil Kumar Shinde banned the book.[35] In
2007, the Bombay High Court revoked the ban.[36]
The state government challenged the decision in
the Supreme Court. Supreme Court upheld the
previous decision and lifted the ban in 2010.[37]
Maharastra The book was banned for allegedly containing
derogatory references on grounds that it could
cause a law and order problem.[38]

The book was banned by the Congress government
for allegedly containing blasphemous remarks
about Jesus.[39]
2007 Islam: A Concept of R. V.
Maharashtra The book was released in 2003. It was banned by
Political World
Bhasin
the Congress government in 2007 ground that it
contained derogatory remarks about Islam and
Invasion
Prophet Mohammad.[40] In 2010, Bombay High
Court upheld the ban.[41] The decision was
challenged in the Supreme Court but it rejected the
appeal.[40]
2009 Jinnah: India,
Jaswant Gujarat
Banned in Gujarat but overturned.[21] The book was
Partition,
Singh
on banned on 19 August 2009,[42] for containing
Independence
defamatory references to Sardar Vallabhbhai
Patel.[43] Jaswant Singh was also expelled from his
political party, BJP, for writing this book.[44] On 4
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Nagaland

Date Work

Author

Region(s)

Notes
September, the Gujarat High Court revoked the
ban.[42]
2011 Great Soul:
Joseph Gujarat
The biographical book suggested that Gandhi was a
Mahatma Gandhi Lelyveld
bisexual.[45] It is banned in the state of Gujarat
and His Struggle
(where Gandhi was born) on 31 March 2011.[46] The
With India
Union Law Minister Veerappa Moily hinted that the
Centre may also ban the book. Gandhi's grandsons,
Tushar Gandhi,[47] Rajmohan Gandhi[48] and
Gopalkrishna Gandhi,[49] expressed opposition to
the ban proposal. On 4 April, Moily ruled out the
ban.[50]
2013 Meendezhum
K. Senthil Tamil Nadu The Tamil Nadu government banned this Tamil
Pandiyar Varalaru Mallar
book on 30 May 2013 on grounds that it may cause
(Resurgence of
violence and promote discord among communities.
Pandiyan History)
The book allegedly claims the Dalit community
called Pallar, were among the rulers of the Pandya
kingdom. The author has appealed in the Madras
High Court against the ban.[51][52]
Other challenged books
This section lists books that have been legally challenged to impose a ban or to exclude from a
syllabus.
Date Work
Author
1998 The Polyester Hamish
Prince: The Rise McDonald
of Dhirubhai
Ambani
2001 Holy Cow: Beef Dwijendra
in Indian Dietary Narayan Jha
Traditions

2002 Five Past
Midnight in
Bhopal

Dominique
Lapierre and
Javier Moro

2008 The Collected
Essays of A. K.
Ramanujan

A. K.
Ramanujan

Notes
This unofficial biography of Dhirubhai Ambani never went to print
because Harper Collins anticipated legal action from the Ambani
family.[21][53]
A preview of the book was posted on a website initially which
triggered the controversy.[54][55] A spokesperson for the Vishwa
Hindu Parishad[54] stated that the book was an attempt to insult
Hindus. The book allegedly said that beef was eaten by ancient
Indians. The author received anonymous threat calls and had to
be provided a police escort.[55][56] A civil court in Andhra Pradesh
put a temporary stay order on the book until verdict.[56] Pushpesh
Pant[54] supported the book by stating that the evidence exists in
historical and mythological texts. The book is also known as The
Myth of the Holy Cow.[55]
The book is a dramatized account of the Bhopal disaster. In 2002,
Swaraj Puri filed a defamation suit against the authors worth 10
million USD. Puri, who was the police commissioner of Bhopal
during the disaster is mentioned in the book.[57][58] In 2009, the
court put an order to halt publication of the book.[57][58] But, the
Madhya Pradesh High Court revoked the order later.[59]
The books contains an essay called Three Hundred Ramayanas:
Five Examples and Three Thoughts on Translation, which allegedly
described a version of the Ramayana in which Rama and Sita were
siblings.[60] The essay was a part of the syllabus of Bachelor of Arts
(History) in Delhi University. In 2008, Akhil Bharatiya Vidyarthi
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2008 The Lives of Sri
Aurobindo

2010 The Red Sari (El
Sari Rojo)

2010 Such A Long
Journey

2013 Dhundi

2013 Sahara: The
Untold Story

2014 The Descent of
Air India

2014 The Hindus: An
Alternative
History

6.6

Parishad protested against it claiming it to be offensive.
Reportedly there were incidents of vandalism and at least one
professor was manhandled.[61] In 2010, the Supreme Court
directed that an expert panel be formed to look into the matter.
The expert panel voted 3:1 for retention of the essay. But the
university dropped it from the course in 2011.[62]
Peter Heehs
On 5 November 2004, the Odisha High Court put a stay order on
the release of the book, after a petition was filed.[63] The
petitioner alleged that the book is blasphemous in nature and
defamatory regarding Sri Aurobindo's character.[63][64]
Javier Moro
The book was originally published in October 2010[65] in Spanish.
The book is a fictional[65] novel allegedly based on Sonia Gandhi.
Moro claimed that Congress lawyers and spokesperson Abhishek
Singhvi had written to his publishers demanding them to
withdraw the book from shops.[65][66] Abhishek Singhvi claimed
that the book violated a person's privacy for monetary gain.[67]
Rohinton Mistry On 4 October 2010, this 1990 Booker nominated book was
removed from the Bachelor of Arts (English) syllabus of the
Mumbai University, after Bharatiya Vidyarthi Sena, the studentwing of the Shiv Sena protested. The book allegedly contained
anti-Shiv Sena passages and remarks derogatory to
Maharastrians.[68][69] The protests were led by Aditya Thackeray.[68]
Mistry later expressed his dismay in an open letter to the
university.[68]
Yogesh Master The author of the Kannada novel was arrested on 29 August 2013,
after several Hindu organisations accused the book of containing
objectionable material against the god Ganesha. The author was
charged under Section 295 A and 298 of the Indian Penal Code.[70]
The complaint was filed by Sri Ram Sene leader Pramod Muthalik,
and others.[71]
Tamal
On 10 December 2013, Sahara India Pariwar acquired a stay order
Bandyopadhyay on the release of the book from the Calcutta High Court. Later on
13 January 2014, it filed a ₹200 crore defamation suit against the
author and the publisher, Jaico Publishing House.[72]
Jitendra
The publisher, Bloomsbury India, agreed to withdraw all copies of
Bhargava
the book, after former Aviation Minister Praful Patel filed a
defamation suit in a Mumbai court. The publisher also issued a
public apology.[73][74]
Wendy Doniger An organization called Shiksha Bachao Andolan had brought a civil
suit against the publisher, Penguin India, in 2011 for alleged
inaccuracies, libel and alleged plagiarism. In early 2014, the
publisher agreed to recall and destroy all copies of the book.[75]

Worrying developments
Source:

Among other worrying developments:
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- The Bhandarkar Oriental Research Institute, which had one of our
best historical archives, was sacked.
- The Jaipur Literary Festival was compelled to cancel a live video link
with the Booker Prize winning author, Salman Rushdie.
- M. F. Husain, one of India’s most reputed painters, felt he had no
alternative but to abandon India.
- James Laine’s excellent biography of Shivaji was banned by the
Maharashtra government, before the ban was lifted by the rulings of the
High Court and the Supreme Court.
- OUP India withdrew A.K. Ramanujan’s essay, “Three Hundred
Ramayanas” in spite of the fact that its scholarly value is indisputable.
- Delhi University’s Vice Chancellor and its Academic Council, hardly any
of whom are historians, overruled the view (regarding whether the essay
should be kept on the list of readings recommended to students) of the
University’s own History Department, as well as the majority opinion (3 to
1) of an Academic Expert Committee appointed by India’s Supreme Court,
to remove the essay from the History Department’s list of readings!

6.7

Algu Rai Shastri – an enemy of liberty in the Indian Constituent
Assembly
My blog post.

When I read Algu Rai Shastri's speech re: article 19 (then 13) in the Constituent
Assembly, I was very angry at his "ASSURANCE" to fob those who protested against
the making a mockery of liberty.
His speech is here but what is particularly distressing is his "assurance" – completely
in violation of ALL experience regarding misuse of power by the state – that:
"I submit that those who would sit in the legislatures would be representatives of
the people and they will impose only those restrictions which they consider proper.
Such restrictions would be in the interest of the people. No restriction will be
imposed merely to destroy the liberties of the people."
Well, we know that Nehru was the FIRST ONE to DESTROY liberty.
Now, finally, we have NO LIBERTY IN INDIA, AT ALL.
The EVIL "fatwa" by an EVIL man (Khomeini) on Satanic Verses was long withdrawn
and that man is long dead but this book continues to be banned in India.
Among many others.
Our representatives have been the greatest destroyers of liberty.
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It was on the shoulder of STUPID representatives in the Constituent Assembly, like
Algu Rai Shastri, that India managed to get one of the world's worst constitutions –
made even worse by its politicians.

6.8

Shashi Tharoor has entirely lost me – by insisting that free speech
already exists in India
My blog post.

Shashi Tharoor seems to believe in nothing of any value. Instead of defending
freedom of speech, he has continuously been trying to say that India is a vibrant
democracy with a lot of freedom of speech.
A few days ago I heard his extremely poor discussion with Christopher Hitchens (see
a recent blog post elsewhere on this blog).
Now I've chanced upon this (from here). [See video on my blog]
I think we need to be very sceptical about such a person. Shashi is no promoter of
liberty. Let Shashi Tharoor un-ban all books and movies in India. Till he demands
that, he should be merely treated as a power-hungry Muslim-fatwa and Hindutva
violence fearing nincompoop.
A government's job is to PROTECT liberty, not cave in at every step to mad men.
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7.

Recommended resources

7.1

Free books

7.1.1

Freedom to Express and offence by Ravi Shanker Kapoor

7.1.2

Give Me Liberty Or Give Me Death Patrick Henry, March 23, 1775.

7.1.3

Freedom of Expression by Kembrew McLeod

7.2

Other books

7.2.1

Kindly Inquisitors: The New Attacks on Free Thought

7.2.2

1984 by George Orwell

7.2.3

Hitch 22: A memoir, by Christopher Hitchens

7.2.4

The Culture of Terrorism by Noam Chomsky

7.3

Lists

7.3.1

Wikipedia
http://en.wikipedia.org/wiki/Category:Books_about_freedom_of_speech

7.3.2

About.com
http://atheism.about.com/od/booksfreespeech/

7.3.3

Upenn
http://onlinebooks.library.upenn.edu/webbin/book/browse?type=lcsubc&key=Freedom+of
+speech

Free Speech Manifesto
Work in progress. Happy to receive input at sabhlok@gmail.com
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